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The paper is well written, deals with a number of important issues in Islamic finance. The paper begins by reviewing the recent literature on the subject. The writer did an excellent job in this but unfortunately he is not up to date. It is not easy to be so given the fact that academic institutions in our Muslim countries do not give sufficient attention to propagating their own work. For example, the latest session of the Makkah Fiqh Academy did address issue the writer thinks this were "not explored" (P. 3).

Furthermore, their seem to be some mix-up between the sessions of the Majma[, and conferences organized jointly by the Majma[. In the footnote in P. 4 he is referring to what he called "sixth session in Rabat". That was just a conference arranged jointly by the Majma[.Majma[ doesn’t consider resolutions issued by such conference as Fatwa of the Majma[.

This literature review would have been even better had the writer been more accurate in reference to the same issue and some writers. Statements like "Many have rejected" or "some scholars" (P. 11) or referring to pages in journals without telling who is the author (P. 4) etc.

All in all, this is an ambitious effort to bring Shari[ah principles into the analytics of finance. But the paper also has some outright weaknesses. The writer did not give sufficient attention to the details of Shari[ah aspects of his paper. It is not that the writer is incapable of being much more thorough and informative. On the contrary, he appears to have a good handle on the subject. It is only that he is, for want to derive new results, was a little impatient. Nonetheless, this reduced the value of this, otherwise, important paper.

For example

On P. 7 the writer refers to Arboun as "Khiyar Al Shart plus the permissibility to buy and sell this option"       (P. 7). This is not correct. Sale of [Arbun is a standard sale contract with the condition to revoke the contract within a specified time. No sale or purchase of option is included.

When referring to resolution number 85 (219) of the OIC Fiqh Academy concerning Salam, the writer stated that the Academy "has not only opted for the Malaki opinion but more than that it maintained that the price could be deferred for a period not exceeding the time of delivery of the commodity" (P.12). This is a grave misunderstanding on the part of the writer. The resolution meant to say that if the time of Salam is 3 days or less it would not be permitted to delay payment of price for 3 days or more (actually I was in the committee that drafted this resolution).

It would be incorrect to say, as the writer appears to believe, that the Malaki School permitted the "deferment" of the price of Salam. This claim was repeated by the writer several times (P.4, P.12) the Malaki School only permitted "delay" not "deferment" for 3 days.

Furthermore, the writer doesn’t seem to be well versed in the jurisprudence issues of this particular contract. He appears to believe that the whole issue revolves around the presence (or the lack of) of Riba and Gharar and that Malakis permitted this 3 day-delay because, unlike the rest of Fiqhi schools, they disputed the existence of Riba and Gharar (see page 12). The issue is that there is a statement of authentic Hadith which states that price in Salam must be paid at the formation of the Salam contract. The difference between Malaki and other schools is a Shari[ah maxim which says  ما قارب الشئ أخذ حكمة which is applied in the Malaki school to Salam. This application unique to the Malaki school, and it is the basis of this 3-day rule.

He appears to miss the fine difference between bay[ ala-siffah and Salam. He, correctly, states that, "both very well described and is to be delivered in the future" (p.14). However it would be permitted to affect a sale contract of this type (Bay[ ala-sifafh) with deferred price (p.15), he concluded that the conventional forward contract would be permitted!

Sale of described items (Bay[ ala-sifafh) are two types:

In both the sold item is well described. However in the first, the subject of the contract is "in existence" and ownership of the seller. The other, is not the ownership of the seller and only "its kind" may be in existence. In the latter, we have to apply the rules of Salam. As for the former, we need not. Only if the subject of a forward sale a commodity that is in existence and ownership of the seller, the writer's conclusion would be correct. Conventional forward contracts rarely satisfies this condition.

When dealing with futures, the writer (starting page 19) indulges himself in the jurisprudence of "sale prior to taking possession", without telling us what relevance does this have to the issue under study. While his exclusion of foodstuffs (P. 19) is noted, no useful purpose is served by this perusal without defining, first, the form of contract he is talking about. Elements like: full or partial payment of price, goods owned or not owned by the seller are prerequisite to casting a judgment on the relevance of this discourse. The same thing happens when speaking about real and constructive possession (P.20). While his distinction between the real and constructive possession is correct, applying the same to futures is erroneous. In all the examples of constructive possession he quoted as being permitted by Shari[ah boards of Islamic banks and practiced in the realm of Islamic finance the writer appeared to miss a fundamental element: in all these cases: documents which are substitute for physical possession (when buyer takes possession of) are evidence of both existence and ownership of the sold commodities. While documents in futures only evidence of the liability of the seller to deliver in the future. Hence describing such document as "qabd hukmi" is not correct.

(5)  On page 20 he ascribed to the Hanafi, Shafi and Hanbali the t[aleel ( تعليل ) of the prohibition of sale of food stuff before possession as being due to "possibility of being destroyed or perishing". He then argued "…. this possibility may not be present now a day in some food stuff commodities which can be preserved for a long time…" (P. 20).

Unfortunately this point (and a couple of other points in this paper) shows how "unprepared" the writer is to go into Fiqhi discourse. It is a well established rule in Usul Al-Fiqh that the [illah can't be used to nullify its own origin when such origin is a "nas" in the Qur’an or in Hadith. If this is allowed, [illah itself no longer exists. Therefore, when Hadith says "don’t sell food before possession", the only reason for a scholar to attempt to find the "[illah" as done by the Fuqaha’ quoted by the writer is to see if such ruling can be extended to other situations not mentioned in the Hadith. If it is allowed for him to do what the writer has done, the final result is that: the Prophet says don’t sell food before possession" and we say sell.

When dealing with [Arbun he says on page 35: "If seller wants to cancel the contract, the possibility of Riba arises… because he has already received the price". (P.35). The writer doesn’t seem to be aware that it would not be permitted from Shari[ah point of view to pay the full price when an option (khiyar) is stipulated in the contract, [Arbun or otherwise. 

The real contribution of the writer comes in the last part of the paper under the title: The sale of pure rights and options.

The writer is correct in assuming that the crux of the problem is the permissibility or otherwise of the sale of pure rights. Because I have a paper submitted for publication on the same subject, I appreciate the efforts done by him and I do believe that the whole issue of final option deserves a revisit by the Fiqh Academy. Until this done, I would like to pause a question (without revealing too much of my paper before publication) which may hopefully incite him into more probing on the issue of sale of pure rights. All the rights you mentioned, and almost all the rights that classical jurist may be assumed to have permitted sale of, have one common denominator. They are created by other contracts. Haq Al-Nuzul An Al Wazaif, Haq Al-Irtifaq, Lhiya, Shufah etc are rights annexed to another contract and not created independently. For example, the Shuffah comes as part of the partnership contract, Irtifaq, ownership of land…etc. An option is a contract itself creating a right that didn’t exist before, nor annexed or emanates from another permissible contract. Therefore any attempt of analogy between option and the rights classical Fuqaha’ permitted the sale of, would be myopic. The question is can we create a pure right?
( Associate Professor of Islamic Economics, King Abdudlaziz University, Jeddah, Saudi Arabia.
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