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First of all, I would like to say that the paper by Mr. Kamali is an important contribution to the study of future contracts, and it is distinguished by the following characteristics:

1. 1-scientific methodology 

2. 2-courage and confidence in presenting the arguments

3. 3-contains innovative and interpretive judgments (Ijtihad)

4. 4-using a plethora of sources 

I am not going to expatiate on the positive side of the paper, although it is plentiful, rather, I will confine my comments on some of the methodological issues used in the paper. Before I do so, I would like to I express my appreciations to the author for his efforts, and my thanks to the organizers of the conference. 

First:

With regard to the author’s examination of what had been written about the subject in general, and to his response to the opponents’ arguments of future markets, and to what had been decided in many modern sources that reject such contracts-contrary to the author’s opinion- and after reviewing the literature of the issue, especially the decisions of the Fiqh academy in Makkah and in Jeddah, as well as some of other modern studies, observing all of this is like watching a ship facing artillery fire form all sides while trying to overcome the troubles ahead. I won’t reveal a secret if I say that I felt the heat of the battle which the author is fighting on one side against a battlefront full of artillery and missiles on the opposing side. I actually sighed as soon as I finished reading the paper. 

Despite the fact that the author had exerted a tremendous efforts in refuting the arguments of the opposing side, even when he succeeded in refuting some of them, the structure which he is trying to build is still in need for strong foundations to stand on. It is not enough to depend on saying “the basic principle  in transactions is permissibility” and that the scholars said “as a rule, it is not forbidden upon people to transact in which they need except for what is prohibited by  the Qur’an and Sunnah” and “the basin principle in sales is permissibility” and “the rule in transactions is validity and the rule in contracts is enforceability‘

That is because the opponents do not agree with the author that future contracts falls within the realm of permissibility rule, but the see these contracts as lacking a number of legal standards and requirements of contracts.

Second:

The author depended on previous studies and sources about the issue, and because the essay is concerned with the transactional method used and actually applied on future contracts, I think from a scientific view point, a statistical survey of future markets should be conducted, it is not enough to say that there are studies showing that future contracts causes volatility and instability, and there are other studies showing the opposite. It is also necessary to analyze actual contracts in future markets; it is obvious that this entails investigating all forms and circumstances of such contracts, then, we can make judgment on a case by case basis. The same criticism applies on the other studies which calls for banning or allowing such contracts. 

Third:

The method which the author calls for, has been advocated by Dr. Mohammad Yousef Mousa in his book about” Modern Transactions” in 1954, he discussed the issue or futures and its application on cotton market (in Egypt) at that time, which is very similar to current markets, as if Dr. Mohammad Mousa had written his book for the current time.

Dr. Mohammad Mousa’ stand was in agreement with the author’s position in renouncing imitation (taqleed) and called for (Ijtihad) without ignoring the work of previous scholars, except that he criticized those who rush to make judgment (Ijtihad) before acquiring the qualifications for it,  (Mousa P 175)

Because some of the present issues are still subject to debate among scholars, and at the end one has to take one side over the others, even if it was against the majority of scholars, this would mean that the researcher is applying the approach of “ selecting from Madhahib “ not making Ijtihad; since Ijtihad has its own rules, fundamentals and qualifications which we couldn’t find anyone of modern scholars to claims to posses. But most say they search and investigate to find the Shari[ah rule, all what we do is search in the body of opinions of previous scholars and choose one of them for reasons like: the evidence, which is the best and strongest, appropriateness to the time and conditions, etc. this approach or method is a prerogative to the Muslim Ruler (Wali Al Amr) after consultation with the jurists and scholars.

Going back to Ijtihad (and here I mean Partial Ijtihad) entails many requirements related to the Fundamentals of Jurisprudence (Elm Usul Al Fiqh), knowledge of Quran and Sunnah, the easiest kind of Ijtihad is to follow the method of Fiqhi exposition (Takhreej Fiqhi) mentioned above. The author deviated from this approach and criticized those who followed it; the closest issue which we can analyze the subject matter of the paper according to, is the issue of (Salam), and giving the differences between them, the author refused to consider the issue as such, which is the same position the Fiqh academy took. Through Takhreej it is possible to solve some of the criteria and simplify dealing with issue as compared to making a new Ijtihad regarding the texts directly.

Fourth:

The author did not put a final formula for future contracts as rules and principles according to what he see as right, since it is not reasonable to accept all of these contracts in absolute terms, discussing the arguments per se is not sufficient to make all these contracts and transactions permissible, unless the author intended to permit all forms of future contracts, which I don’t think that was his intention. 

Therefore, I think we need to put a formula to specify the criteria by which we can determine what are the conditions and requirements of the permissible future contracts, and to contain everything needed to clarify the conflict: such as guarantee issues,  contract liability, binding of contracts, the requirements of each contract, the obligations of the parties, conditions of contacting, markets and controls over it, assurances, etc.                   .

Fifth:

The author overlooked a very important rule in applying his approach to reach his  conclusion when ignored the rule of “considering the consequences” (An Nathar Ila al ma’alat) which is outlined by  the prominent scholar Imam Al-shatiby who said:

“Considering the consequences (outcomes) is one of the aims and objectives of Shari[ah “So, if a transaction is permitted on an individual base, the rule would be different if another transaction is added to it, since it should be judged by its outcome and consequences. In addition to all of that, such important markets with its great effects and consequences not only on the individual level, but also on the nation and community as a whole, should be judged according to policy rules which the ruler (wali Al Amr) has discretionary power based on the rules of legislative policy.

Suppose that the legal arguments concerning the standers and criteria that applied on sales contract, such as selling what is not in ones possession, as the story of Hakeem Bin Hezam and other stories that can be accepted, it is possible to say that the meaning is to prevent “gharar” for the inability to deliver, the missing part of this notion is that you are going to establish a market whose sole purpose and foundation is contracting on something absent or nonexistent, the contract is not concluded to the end, rather it moves to another contract, third and forth, etc. until we reach a series of contracts on the same subject matter none of which effectuated any of the consequences of the contract.

It is worth mentioning here that some of the effects of contracts concerning taking delivery is not obvious in this sequence, for example, scholars say “If the sold property was damaged before delivery, the contract will be void” and  “the contract is void if the price or the subject matter of the contract was destroyed before taking possession“. 

And since the buyer is the owner of something in the custody of the seller who is obligated to delver, then the seller has the liability for the delivery, and if the buyer resells the property which he did not have any liability for delivering it, then this would be “benefiting from what he does not guarantee” which is not allowed in Shari[ah.

If this is a simple  form of what takes place, Dr. Yousef Mousa mentioned that in one year (in the fifties)  and according to statistics form the cotton market there had been transactions on 90 million tons of cotton even though the actual crop was 9 million. 

Form this perspective, when scholars described the issue as one similar to Salam, and disposing of the goods soled is like disposing of Salam goods before taking possession and delivery, is a valid viewpoint and shouldn’t be ignored.

If we have a series of buyers and sellers of the same thing we will end up in a form of debtor – creditor relationship with less or more of what one is liable for, at the end selling fund with fund, which is what the scholars feared in the well known sale of [inah, and which is the same thing that happened here, in the [inah there is a pro forma (artificial) mutual delivery of goods while the intended exchange was the money and in speculation, the intended exchange is the difference between prices and profit using the original sale as a form (pretext )  to achieve that result, especially among the experts in these markets. 

Sixth:

The Ahadith issue

The author was successful to some extent in discussing the Ahadith related to the issue such as Hakeem bin Hizam and Hadith Ibin Omar and Hadeeth Ibin Abbass

Hakeem bin Hizam “Sell not what is not with you”

Ibin Omar “He who buys foodstuff should not sell it until he has taken possession of it.” Ibn Abbās said: “I think it applies to all other things as well” “ 

But there are several other Ahadith the author did not mention, like Hadith Zayyed Bin Thabet which was narrated by Abu Dawood and Daraqutny and Ibin Habban rectified it in his Saheeh. 

“that the prophet (peace be upon him) proscribed the selling of goods till the merchants take possession of it in their saddlebags”  

this Hadith is clear in banning the disposing of goods before taking possession. 

I think selective narration of the Ahadith is a deficiency in the research methodology, previous scholars might have an excuse for this, but in our time with the advancement of technology and the availability of most Hadith compilations on computer programs, it behooves the researchers to follow a comprehensive approach that combines between the Hadith Fiqh and Usul, this entails the following: 

1- collecting all the Ahadith related to the issue from its original sources. Each Hadith individually.

2- studying the Ahadith from the narrative side, rejecting the ones that are inconsistent with the corrective and weakening rules agreed upon by the Ulama’ (scholars) in a medial approach (not a lenient nor extreme) with the help of the specialists in the field.

3- gathering and comparing the texts in order to form one picture, then we examine the different narrations to find out whether it is a single incident narrated in different forms or it reflects a multiple incidents? Was the text modified during narration? Do the words and phrases indicate the same meaning, or different meaning?

Saying “Don’t sell anything until you take possession of it” is not the same as saying “Sell not what is not with you” 

4- then we should look at the general and the specific, the absolute and the restricted in those Ahadith after determining the essential ones, do we predicate the absolute on the restricted? The general on the specific?

5- then we should look at the provisions of those Ahadith; is it justified (mu’allalah, that is: based on [illah)  or  is it ta’abuddyah, that is related to worship?

6- after all of that, we extract the rules and the standards contained in the Ahadith that controls the issue in order to apply it on the facts of the issue to determine the rule of Shari[ah.

7- the volumes of Fiqh and explanations of the Ahadith and the exegeses of Ahadith containing Ahkam (provisions of law) should be considered essential sources in understanding and discussing the Ahadith and the reasons of its provisions.

8- the author should be attentive to the legislative logic and the spirit of Shari[ah which the Lawgiver (Share’) intended, by comparing the partial  with the total (sum) and that the partial does not contradict the total and the total leads to the partial, it not true for the Lawgiver to aim at preserving wealth (money) by forbidding the taking of ones’ money in transgression and then allowing what leads to the squandering  and wasting of the wealth of the people in light of all of this, I think the issue needs more research and explications; the transactions that take place are not on one form and permitting all of it or banning all of it is a risk. 

* Dean of Faculty of Shari[ah and Islamic Studies, Yarmouk University, Irbid, Jordan. 
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