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Abstract

Derivatives instruments play an important role as tools of risk management in modern finance. Some Muslim scholars have stressed the need for a prudent utilisation of these instruments in Islamic finance. The present paper critically reviews the previous works and proceeds to analyse the forward, futures and option contracts. An analogy has been drawn between the forward contract and other similar contracts such as salam and istisna[. The study rebuts the claim that the forward contract contradicts the principle of “do not sell what is not with you”. The paper also discusses the concept of sale prior to taking possession, the sale of debt for debt, speculation and their relation with the futures contract. The present paper proposes khiyar al- shart and [arbun as tools of risk management and as possible alternative to conventional options. The sale of pure rights is one of the hotly debated issues with regard to the permissibility of options. The present paper argues in favour of the sale of such right relying on the general principles of Islamic law and by referring to different specific cases where a right is sold or exchanged for money. Finally, the present study raises the issue of involvement or otherwise of gambling in options and provides a suitable response.                             

INTRODUCTION 

The importance of derivative instruments as tools of risk management is taken for granted in the modern financial system. Many Muslim scholars have stressed the need for a prudent utilization of such instruments in Islamic finance. However, these instruments may not be totally in compliance with Islamic principles of mu[amalat. The present study begins with a critical review of the previous works and proceeds to analyze the forward, futures and option contracts from an Islamic point of view. The present study also highlights their economic benefits, their reason d'être, the legal aspect of these contracts which may or may not be acceptable from shari[ah perspective and then an attempt is made to propose Islamic alternatives whenever they are deemed necessary and appropriate. The scope of the present analysis is limited to derivative transactions based on commodities and shares. The use of these instruments in interest rate and currencies and stocks indices is excluded due to the involvement of riba and excessive risk or gharar.
The discussion on the forward contract draws an analogy between the conventional forward contract and similar contracts in Islamic law such as bay[ al-salam, bay[ al-istisna[ and bay[ al-siffah and how each one of these contracts could be the basis for the adoption of the forward contract. The present study rebuts the claim that there is no benefit in the conventional forward contract or that it contradicts the principle enshrined in the hadith  "do not sell what is not with you". 

The analysis of the futures contract addresses the main arguments against such a contract. I will elaborate on the concept of sale prior to taking possession, hedging and the relationship, if any, between speculation and financial crisis. The paper will also examine the importance of futures market regulation whereas reference is generally made to the Malaysian derivatives industry and its regulatory framework.   

The efficacy of trading in options is accentuated by the need to avoid the problems associated with the forward and futures contracts. The present study proposes khiyar al- shart and bay[ al-[arbun as tools of risk management and as possible alternatives to options. The present analysis also addresses the use of [arbun in currency exchange, commodities, financial services, shares trading and salam.  The sale of pure rights, as it is in the case of options, is one of the hotly debated issues raised against the permissibility of options. The present study argues in favour of the sale of such rights relying on the general principles of Islamic commercial law and by referring to specific cases where a right is sold or exchanged for money.  Included among the cases I have highlighted are the sale of the right of shuf‘ah or pre-emption, the rights of easements or huquq al-irtifaq, the right in khiyar al- shart and other similar cases. Finally, the present study raises the issue of involvement or otherwise of gambling in options and provides a suitable response.

LITERATURE REVIEW

Research on derivatives trading is still in its early stages. The general response of Muslim jurists is negative. The first institution to address the issue was the Makkah based Fiqh Academy. It acknowledged some of the benefits of derivatives but stressed that these benefits are accompanied by transactions forbidden in the shari[ah such as gambling, exploitation, monopoly, price distortion and the selling of what one does not own. Moreover, transactions are settled merely on the basis of price differentials as what happens between gamblers. However, the spot transactions are valid from the shari[ah point of view but when the seller does not own the object he sells, the sale in this case must fulfil the conditions of salam and the buyer is not permitted to sell again prior to taking possession of the underlying asset.
 
It should be noted that some important issues are not investigated by the Academy.Thus, the possibility of selling a purchased item before taking possession or the sale of salam before taking delivery are not explored despite the fact that some Muslim jurists have opted for their legality. Furthermore, the reason behind the possibility of deferring the price of salam in the Maliki school has not been taken into consideration. More importantly, the Academy has not attempted to come up with new alternatives that will guarantee the benefits it has recognised. 
The issue has been raised by the Islamic Fiqh Academy based in Jeddah in different seminars and workshops
. However, in the seventh session of the Academy a special session was allocated to the issue of derivatives trading and a resolution was issued. The resolution stresses that the subject matter in options, as they are traded, are not mal, manfa[ah or haq mali which could be legally exchanged and therefore, they are illegal types of contract. Regarding the forward contract, the ruling was that "it is illegal since both counter-values are deferred. Nevertheless, it could be modified so as to fulfil the conditions of salam. Moreover, it is not permissible to sell the commodity in the first salam before taking delivery."  Concerning commodity futures, it has been upheld that the contracting parties could offset their position through a similar contract and that it is an illegal contract as a matter of principle. 
Some scholars maintained that the Islamic world is not in need of options contracts in its economy.
And there is no need to look for alternatives because it does not lead to any public interest which must be safeguarded.
 However, it seems that to think that options have no benefit at all is to deny an internationally recognised reality. Moreover, some participants maintained that options are just an extension of gambling.
 However, this conclusion has been rejected by some other participants due to the lack of strong evidence to support such a claim.

The single paper about commodity futures concluded that it is a haram transaction because it does not fulfil the conditions of salam. The author went on to say that it is a kind of bay[ al-kali bi al-kali without analysing the weakness of this alleged hadith and its effect. The paper concluded that “generally no delivery is not possible in these contracts and the commodity is sold again and again prior to taking possession which is not permitted in salam”
 disregarding the difference of opinion on the issue. It should be noted that despite the fact that some of the participants defended the public interest or maslahah behind commodity futures, this stand was not reflected in the resolution. 
Thus, it seems that the Academy’s resolution had been taken on a very simplistic grounds. Many issues, which really need to be discussed, have been left out. What is needed from the Academy is to address the controversial issues on the subject. For instance, the authenticity of the different rulings formulated by some classical scholars based on the weak hadith about bay[ al-kali bi al-kali and the alleged ijma[ on the subject although some scholars have disputed its authenticity. The Academy would have done a great service if it had ascertained the [illah behind the prohibition of sale prior to taking of possession; the [illah behind the hadith “do not sell what is not with you” and if the application of these principles would differ in an organised market like that of futures and an ordinary market; the sale of “right” and the reasons why did some schools allowed it while others prohibited it? And why did the later-days Hanafis change the fatwa about the sale of “right”? Unfortunately, nothing of that nature actually happened. 
Another institution which addressed the issue is the Permanent Research Committee of the Board of Great Scholars in Saudi Arabia
. The study quoted many verses and ahadith related to riba with their commentary from the fiqhi books, followed by the works of some contemporary Muslim jurists that seem to legalise parts of the transactions in futures market with commentary in the footnotes to rebut it. What we would like to stress here is that despite the fact that the study is from a very respected and influential institution, it lacks reasonable analysis.
Muhammad Akram Khan in his study
 maintained that futures contract involves the sale of a non-existent and does not involve physical delivery of the commodity, therefore, it is unlawful. Moreover, speculators are the winners, small investors hardly ever win. However, these shortcomings are dismissed by other scholars arguing that there are adequate safeguards to protect users of the market such as the time stamping of orders, the prohibitions of trading ahead or against clients’ orders, the segregation of clients’ accounts, the reportable position and position limit, etc. Moreover, there is free flow of information into and out of the market on real time basis around the world.
 Regarding options trading, Akram Khan compared it with bay[ al-salam and bay[ al-khiyar and concluded that it did not fulfill the conditions of either of the two contracts and is therefore, illegal. 

Mohammad Hashim Kamali in his detailed work reviewed the major literature available on the subject but some important previous studies are missing especially that of the Jeddah-based Islamic Fiqh Academy. Moreover, he did not address separately the legality of the conventional forward contract from Islamic perspective despite its importance as a building block for other derivatives instruments. Other issues discussed by Kamali which seem to be in need of more elaboration are the issues of sale prior to taking possession, debt trading or bay[ al-dayn bi al- dayn and speculation. 
Kamali stressed that his discussion of the hadith “do not sell what is not with you" led to the conclusion that it applies only to sales involving specific objects and not to “fungible goods". Moreover, the hadith is mainly concerned with the prevention of gharar and "since delivery is always guaranteed by the clearinghouse procedures, the seller's ability to deliver is not a matter of concern in futures trading". Regarding bay[ al-kali bi al-kali he concluded that "there is no conclusive proof in the sunnah of its prohibition”. He sustained his conclusion by discussing the opinion of some contemporary Muslim jurists, who have a positive judgement, on some aspects of futures trading such as Yousuf Sulaiman Ali Abd al-Qadir, Abd al-Karim al-Khatib
; al-Jundi
 and Majd al-Din Azzam 
He also discussed the issue of whether an option could be bought and sold as a valuable instrument in its own right and concluded that there is nothing to prohibit that
. However, the question is, is it permissible to trade such an option separately from the underlying commodity? This is what Kamali’s work did not elaborate on. On the other hand, Kamali preferred to validate options through khiyar al- shart.
 However, the present study proposes to utilise bay[ al-[arbun as the juridical premise for validating options since [arbun is khiyar al- shart plus the permissibility to buy and sell this option. Concluding his analysis on options, Kamali maintained that options trading like all other varieties of commerce could be distorted by malpractice and abuse.
 
Another scholar who addressed the issue is El-Gari  in his article “Toward an Islamic Stock Market”, he rebutted the criticisms raised by some that options do not serve any economic purpose, but are only a method of gambling. He pointed out that " the possibility of using this type of contract for gambling purposes is not ruled out, however, this element does not accompany the option concept by necessity"
. In addition, he suggested some essential measures to avoid the element of gambling. 
Concerning commodity forward and futures, he maintained that there are some similarities between these contracts and bay[ al-salam but they differ in the fact that in salam the price must be paid at the time of the conclusion of the contract which is not the case in forward or futures contracts. Otherwise, the transaction, he added will be a kind of bay[ al-kali bi al-kali, which is prohibited. However, he pointed out that if we consider salam as a contract in accordance with qiyas and not against it, then there is room for the admissibility of these contracts. Unfortunately, he did not elaborate on this possibility.
On the other hand, El-Gari argues that in futures contracts, the commodity in the first contract could be sold prior to taking possession, which is not the case in salam. However, he added that there is room for the admission of such transaction since some scholars did not see any legal problem in selling the salam price prior to taking possession, but El-Gari once again did not elaborate on this possibility. Also he raised the point that the [illah or cause of prohibition of many contracts here is the issue of gharar. Unfortunately, he did not go beyond that although many of the objections he raised in relation to gharar may not necessarily exist in the modern types of futures contracts. 
On the other hand, El-Gari compared futures contracts with istisna[ and concluded that both types of contracts involve bay[ al-kali bi al-kali but he considered the view that istisna[ or muqawalah contract should be admitted in Islamic law on the basis of necessity or dururah. However, one may ask if istisna[ is admitted on the basis of dururah, why not admitting forward contract on the same ground?
Another scholar who addressed the legality of derivatives trading is Fahim Khan
. He preferred to choose bay[al-salam as the basis for any Islamic futures market. Yet, he discussed briefly, istisna[ and ju[alah as contracts with features of futures trading as well. The author admitted that even in a salam-based futures market, the major structures of the conventional futures market such as establishing an exchange, an agency to regulate and monitor the futures market and a clearinghouse are needed. On the other hand, Fahim Khan rightly concluded that stock indices is nothing but gambling to be played in the market place. The author touched also on the problem of speculation and concluded that speculation is acceptable only when it is related to real activity and helps in shifting risks from the vulnerable producers, who cannot afford it, to those who can afford to bear it.

However, in a salam-based futures market, as suggested by Khan, advance payment is necessary and by consequence even genuine traders may face liquidity problems. Khan acknowledged this problem and suggested that this shortcoming can be overcome by the introduction of Islamic banks or of specialised Islamic financial institutions to finance the futures trading” 
. However, it seems that the practicability of such a mechanism would not be without problems.
Fahim Khan’s fiqh analysis throughout the discussion is shallow. He did not make any effort to ascertain the possibility of reselling salam before taking delivery despite the author’s acknowledgement that a prohibitive judgement may be a hindrance for the development of a secondary market. Similar to that is his disregard of the Maliki opinion on the permissibility to differ the payment of salam for three days. 
Another scholar who opted for the permissibility of options under khiyar al- shart is Mohammad Obaidullah
 who considered it as the Islamic alternative to conventional options and as a tool of risk management. On the other hand, Ahmad Muhayyuddin
 claimed that options are illegal because they do not fall within the purview of khiyar al- shart or its objectives. Moreover, they contradict the principle of justice since the option holder will benefit from the loss of the one who provided them. Moreover, such options are similar to the illegal kind of options (al-shurut al fasidah). It should be noted that none of these objections are genuine, however, we will discuss it later. Ahmad Hassan was also very critical of speculation, but admitted the need of market players for liquidity in the market. However, his position on forward contracts in commodities was very positive in his former book in which he defended it vigorously. However, he raised some reservations about it in his later book.
. 
Obiyathullah’s paper
 addressed the issue of forwards, futures and options, their evolution, their benefits and why they are needed. However, the author qualified that his paper is not intended to re-evaluate these instruments in the light of the Shari[ah nor was it intended as a critical examination of the juridical works of fuqaha’. 
Frank E. Vogel and Samuel L. Hayes III in their study acknowledged that the profound implication of bay[ al-kali bi al-kali, in this area may be an obstacle for the development of a futures market.
 However, the discussion regarding the issue followed the conservative approach and has not tried a critical analysis. The study also explored the possibility of options through khiyar al- shart and bay[ al-[arbun and concluded that khiyar al- shart has little significance for the creation of Islamically valid derivatives, since the option right itself is not paid for. Its significance is rather a vital analogy, and a background set of rules and principles for [arbun.
 Regarding [arbun the study concluded that it offers the closest analogy to options. However, they acknowledged that classical law gives little hope for the approval of the option contract. Rather it poses a series of objections. 
Regarding forward contracts, the study maintains that salam contract is the closest Islamic approximation to the conventional forward contract
. With regard to futures contracts the study concluded that there is no direct equivalent of futures contracts in Islamic finance. But the study did not exclude the possibility of a kind of Islamic futures based on salam
. Here again some proposals have been made based on parallel salam. The issue has also been addressed by other scholars in one way or another.

THE FORWARD COMMODITY MARKET
A forward contract is an agreement to exchange values in the future at a predetermined price. It plays a vital role in the Western financial markets and serves as the basic building block for more advanced and sophisticated financial instruments. The primary function of the forward market is to provide a vehicle to hedge against unexpected and undesirable price fluctuations.
  Without forward contracts business trade and planning would be greatly hindered.
 The economic benefits of the forward are well accepted by Western scholars. However, what is important is the acknowledgment of these benefits by Muslim scholars.
 More importantly, many
 have rejected Ibn Taymiyyah and Ibn al-Qayyim’s claim that there is no benefit in such a contract.
  However, the forward contract in its actual form has no exact counterpart in Islamic law. Some scholars have drawn a similarity between the forward contract and bay[ al-salam on the one hand and bay[ al-istisna[ on the other. Furthermore, some have tried to establish the legality of this contract under bay[ al-siffah (sale by description). 

SALAM AND THE FORWARD CONTRACT 

Salam is defined as “a sale or purchase of a deferred commodity for a present price”.
 It is the closest contract to the conventional forward contract. Some have considered it as the Islamic alternative to the forward contract
. However, it seems that such a claim would not be totally correct without addressing the controversial issue that in bay[ al-salam full payment at the time of agreement is a requirement according to the majority. They argue that this is in fact a sale of debt for debt which is prohibited in the shari[ah.
 However, the Malikis disagree. Delayed payment, according to them, is possible for three days without any condition and with different conditions in other different cases.
 
It seems from the Malikis’ opinion that the deferment of the price in salam for three days is neither involving riba nor gharar otherwise riba or gharar could not be allowed either for three days or more or less time. This is also confirmed by the Maliki insistence that the above rule could not be applied to currency exchange because it will lead to riba. Even a delay of one hour or just the disappearance of one of the contracting parties from the session of contract is not permissible
. More importantly the Islamic Fiqh Academy in its resolution 85 (2/9) regarding salam has not only opted for the Maliki opinion but more than that, it maintained that the price could be deferred for a period not exceeding the time of delivery of the commodity.

We are in need here to extend the permissibility of salam and the above concessions to the modern type of forward contract by way of qiyas or analogy. However, such qiyas would be impossible if we consider the permissibility of salam as an exception as it is maintained by the majority of scholars. However, this claim was refuted by some classical as well some contemporary scholars.
  Thus, we conclude that the condition that the price of salam should be delivered at the time of the conclusion of the contract is not based on the fear of riba or gharar as we have seen in the Malikis’ or the Academy’s attitude. Thus, we may conclude that the modern forward contract is a valid contract by way of analogy to salam and the same reasons adopted by the Fiqh Academy to allow the deferment of the price of salam.
ISTISNA[  AND THE FORWARD CONTRACT

Istisna[ is a contract of selling a manufacturable thing with an undertaking by the seller to present it manufactured from his own material, with specified descriptions and at a determined price. Unlike salam in istisna[ it is not a condition to advance the payment, though it is permissible to do so, it could be deferred or made in instalments.
 Thus, from the contractual specifications, istisna[ is more in line with the conventional forward contract where the price is not paid in advance as well. The deferment of price in istisna[, according to the classical scholars, is allowed on the basis of istihsan and need. Therefore, one may argue that the need for the modern forward contract is similar to that of istisna[ if not much greater. Therefore, it should be allowed on the same grounds and the difference that istisna[ is a production contract while the forward contract is a trading contract seems to be irrelevant.

It is worth noting the majority of Muslim have prohibited the sale of debt where both countervalues are deferred (forward contract), as it involves more gharar than salam where only one of the countervalues is deferred. Yet, the Malikis consider this form of bay[ al- dayn bi al- dayn as the lesser of evil.
 However, Rafiq al-Masri, for instance, argued that there is no extra gharar in deferring both countervalues compared to the deferment of one of them only. In both situations there is a possibility that during the period of maturity of the contract, the price of the commodity may fluctuate. Therefore, one of the parties will bear the consequences of this fluctuation. It could be the seller if the spot price goes up or the buyer if the opposite situation happens and this is what always occurs in the case of salam. Thus, there is no difference in the level of risk in both situations and there are no grounds for the claim made by some scholars that the risk or gharar would be greater if both countervalues were deferred.
 Similarly, Mukhtar al-Salami observed that the basic possibility of dispute is present in all form of transactions but this did not render these transactions invalid. However, if it is argued that the possibility of dispute is higher in the case of the deferment of both countervalues, then this is not true. The contracting parties will clearly specify the price and the subject matter when the agreement is written. Therefore, the possibility of dispute is minimal and the history of transactions in the future contracts market is a good example of this.

BAY[ AL-SIFFAH AND THE FORWARD CONTRACT

Bay[ al-siffah is the sale of something that is not present at the time of contract but very well described and is to be delivered in the future. Although bay[ al-siffah is accepted by the Hanafis
 and Hanbalis
, the Malikis approach 
 is much broader and more in line with our analogy with the forward contract. It is maintained that firstly, in bay[ al-siffah as well as in the forward contract, the contract is based on a detailed description of the subject matter relying on previous observation or the presence of a sample. Secondly, in both contracts the subject matter of the contract is not present and the parties have a real intention to execute the contract according to the time and place specified. Thirdly, both contracts fulfill the characteristics of bay[ al-siffah and not bay[ al-a[yan. Lastly, in both contracts both contrervalues are deferred although the price could be paid by installments as well
. 

Yet, the possibility of the seller not being able to make delivery due to difficulties in getting the subject matter of the contract is very remote and could not be compared to cases of “birds in the sky” or “fish in the deep sea”, the standard concept of gharar. Similarly, there is no risk regarding the subject matter of the contract since it is well defined and not similar to cases such as “I am selling to you what is in my hand” or “what is in my box” without showing it.
 Thus, given the fact that the forward contract is immune from riba and gharar, the commonly advanced argument against it, we could say the forward contract is a valid contract by analogy to bay[ al-siffah.
On the other hand, many scholars have rejected the forward because it contradicts the hadith “Do not sell what is not with you“
and it did not fulfill all conditions of salam.  However, for Ibn al-Qayyim the issue is not about the existence or non-existence of the subject matter but about risk or gharar and it is impossible to deliver the subject matter whether it is existent or not.
 Moreover, for some scholars maintained that “Do not sell what is not with you” means not to sell what one does not own at the time of sale.
; for others it applies only to the sale of specified objects (al-[ayan) and not to fungible goods. A third group maintained that it means the sale of what is not present and what the seller cannot deliver.
 Finally, some contemporary scholars took into consideration the changes of the market in the present circumstances compared to the time of the Prophet.
 Thus, it is submitted that the conventional forward contract has great benefits and it could be accommodated in Islamic law whether under the general theory of contract and conditions or by analogy to salam, istisna[ or bay[ al-siffah since it does not involve riba or gharar. Moreover, it is not included in the prohibited forms of sale of debt and does not oppose the principle “do not sell what is not with you”.

However, though the forward contract has overcome some of the problems associated with risk especially price risk and provided the possibility of better planning of business, it is still associated with some other problems, such as the problem of double coincidence, and, more importantly, the problem of counterparty risk by defaulting to honour his obligation. Thus, the need for the futures contracts arises.

THE FUTURES MARKET

A futures contract generally involves an agreement to buy and sell a specified quantity of something at a specified future date. The price is variable, determined competitively by ‘open outcry’ on the trading floor or through a computer-based marketplace.  

The main purpose of the futures market is to hedge risks. Thus futures markets do not arise if the price of the commodity is certain.
 For a successful futures market the supply and demand that relate to the underlying commodity must be large, prices must be volatile, the commodity traded should be quantifiable to permit standardization and the market should be competitive and no monopoly.
  However, the futures contract, as distinct from a mere the forward contract has several special features: 

First, it is made in a market place particularly reserved for futures trading. 

Secondly, all trading in the futures market are done by open outcry. There is no undisclosed or selective trading. 

Thirdly, futures contract is confined to commodities of standard specification in standard quantities generally known as lots. 

Fourthly, parties to a futures contract may at any time before delivery, obtain a discharge of their obligations by entering into a matching or opposite contract with any member of the market for the same delivery date or month.

Finally, if a futures contract is breached, the resulting claim for damages entangles the individual parties with the future exchange itself and not with the party on the other side of the agreement.
 

However, in the evaluation of futures contracts we are primarily concerned with commodity futures namely physical commodities as the most probable area in which an Islamic alternative is possible. Therefore, we are not concerned with the broader concept of commodity used by some writers
 which includes currencies, bonds etc…

A futures exchange provides some specific benefits to the economy as a whole such as risk shifting, price discovery, enhanced liquidity and increased information flow.

Some Muslim economists such as Obiyatullah
 Fahim Khan
 Munzir Khaqf
 Abdel-Hamid al-Ghazali
 for instance, have stressed the need for a futures market and warned about the serious consequences for Islamic business in the long run in an increasingly competitive and sophisticated business environment. 

If we refer to some of the advantages considered by the Malaysian government for the establishment of its own Commodity Futures Exchange, we may mention that, considering the fact that Malaysia is one the largest producer and exporter of rubber, palm oil and tin, to allow a number of futures commission houses owned sometimes by foreigners, to offer overseas commodity futures to the public represents, in fact, a disadvantage to the national economy. It will also provide local producers with facilities to hedge as well as guaranteeing them leverage in the determination of price trends. It also useful for price discovery rather than to rely on the quoted price of related commodities in distant terminal markets in Rotterdam, London and Chicago. Moreover, Malaysia will earn much foreign exchange from foreign sources in the form of deposits margins and brokerage commissions.
 

However, Muslims have ignored this obvious logic with regard to the most fundamental commodity in the modern world, namely oil and its derivatives. Thus, Edward J Swan, for instance, after addressing some of the economic benefits of derivatives in oil trading observed that:

However, it is clear that these advantages are not being exploited in the market of all the countries that produce or consume this important commodity. Indeed the benefits that flow from the derivatives trading are concentrated in very few countries. The principal exchanges for trading energy are in New York, London and Singapore. Other off-exchange market flourish in London, the US and various countries in Europe and have a following in countries of the Far East. However, many of the producing countries, particularly in the Middle East and Latin America, seem to be excluded from the benefits that the derivatives trading in oil can bring. This situation cannot remain indefinitely. It must be becoming increasingly clear to those in economic decision making positions in producing countries that there are substantial benefits, in term of both increased revenue and control over pricing and distribution which derivatives trading produce. It can only be a matter of time before they seek to obtain these benefits for their own economies.
 

Based on the above it is clear that the establishment of an Islamic derivative exchange for oil trading is a necessity given the fact that the majority of the members of the organization of oil producing countries (OPEC) with the exception of Venezuela
 are Muslim countries. On the other hand, considering the fact that Islamic financial institutions could not invest in currency, bonds and other interest based markets, establishing the permissible part of a derivatives commodities market will definitely open a wide opportunity of investment for these financial institutions. 

However, a future market is not feasible unless the objections against it are addressed. One of these objections to the futures contract is that it involves a sale prior to taking possession. The majority of scholars held that it is illegal. This is also the position of most contemporary scholars
 who overlooked the difference of opinions on the issue, on the one hand, and the change of circumstances and its relevance to it on the other. For the Shafis the prohibition is general and applies to everything whether it is foodstuff or not.
 The Hanafi view is that it is illegal to resell anything before receiving it or taking possession of it unless it is a real property. They argue that reselling anything before receiving it is a kind of gharar, since the commodity bought may perish or be destroyed before the buyer receives it. However, such a risk is very remote in the case of real property. Hence, it should be allowed.
 The Malikis and some Hanbalis maintained that the above ruling should be restricted to foodstuff only. They argue that the ahadith, which mention foodstuff are qualified (muqayyadah) while the other ahadith are general (mutlaqah).
 This is also the position of the shari[ah board of al-bank Islami al-Sudani
, the shari[ah board of the Kuwait Finance House
and the resolution of al-Barakah sixth conference. However, the issue has been the focus of debate between the participants in the Islamic Fiqh Academy session on taking possession.
 

It seems that the opinion that the prohibition of reselling before taking possession is limited to foodstuff is the preferable stand due to the strength of its argument and its suitability to prevailing market practices and therefore taking possession before reselling is not a condition in the futures market involving non-foodstuff products such as cotton, rubber, tin, metal, platinum and especially oil and its derivatives. Even for the foodstuff commodities one may ask whether the prohibition of reselling foodstuff before taking possession is based on ta[lil (rationality) or is it a dogmatic matter (ta[abbudi)? If it is based on rationalization such as the possibility of its being destroyed or perishing as advanced by the Hanafis, Shafis
 and Hanbalis
, it could be argued that this possibility may not be present nowadays in some foodstuff commodities which can be preserved for a long time due to technological advancements. Moreover, the modern futures market has never witnessed a dispute based on such an issue due to the modern mechanisms in place. 

On the other hand, some Malikis maintain that the [illah here is the possibility of riba and therefore, the sale of foodstuff should be prohibited on the basis of blocking the means (sad al-dharai‘). Thus, a person may sell wheat to another person and then buy it from him with the intention of obtaining the cash while the action of buying and selling is just a trick or heelah
. However, it seems that this possibility of riba might be obtained if the buyer resells the commodity to the seller himself and this will be a kind of bay[ al-[inah. However, if he is selling it to a third person there is no possibility of riba and therefore, it should not be prohibited. More importantly, the objective of traders in the futures market is not to get loans through the exchange of commodities but rather to manage their risks. Hence, there is no possibility of riba in the sale prior to taking possession as it is practised in the commodity futures market.

On the other hand, the whole issue of taking possession before reselling might largely be simplified, with regard to futures trading through an exchange, if we consider the concept of taking possession in light of the prevailing custom in futures markets nowadays. It is generally agreed that the concept of qabd or taking possession is based on custom and could be haqiqi (real) or hukmi (constructive). In the haqiqi form, the physical commodity is transferred from the seller to the buyer while in the hukmi there is no physical delivery but through any thing that could be considered as a form of taking possession. Thus, the taking possession of the document of a specific commodity recognized by market participants as legal tender evidencing the transfer of ownership from one person to another is generally accepted by Islamic financial institutions as a form of taking possession (hukmi) although the physical commodity is not transferred.
  Similarly, the taking of possession of companies’ shares is done through the transfer of paper documents and it is accepted by many scholars as a legal transfer of ownership and as a constructive or hukmi taking of possession, although some others have their reservations.
 Moreover, the taking of possession of currency exchange between different banks is just done through account records or al-qayd al-hisabi which is definitely not a real or physical form of taking possession but it is accepted by contemporary Muslims as a form of taking possession.
 Therefore, it could be argued that although the underlying asset in futures commodities markets is a physical commodity, the futures market is a special kind of market where it is internationally recognized that the taking of possession will not occur through the physical transfer of commodities but rather through the transfer of documents confirming the transfer of ownership and liability from the seller to the buyer after the contract is registered by the clearing house. Therefore, this is a kind of taking of possession or qabd, although it is hukmi and not haqiqi. 

HEDGING, SPECULATION AND THE FUTURES MARKET

A hedge may be defined “as the opening of a futures position opposite to that held in the physical commodity”.
 In free market economies the prices of many primary goods fluctuate with demand and supply conditions. Prices also change during the transportation and storage phases of physical distribution. Hedging plays an important role as a tool of risk management. It is a process used to minimize commodity marketing and processing losses that arise from adverse price fluctuations.

Generally Muslim scholars consider hedging as valid from the shari[ah point of view if the issue of contract is permissible.
 However, it is somehow difficult to make the distinction between hedging, a needed factor to manage risk, and speculation which is generally connected with crises and market crashes. A similar confusion is apparent between speculation and investment. However, what aggravates the situation is the fact that a limited level of speculation is not only needed but is necessary for the smooth functioning of any exchange
. As such, eliminating speculation altogether, whether in ordinary sale or derivatives, is impossible. However, if a limited level of speculation is necessary the question then arises as to how to draw the line between this limited scale of speculation and that which is excessive.
  Some have maintained that speculation would be acceptable when it is part of some real activity and helps to shift risks from the vulnerable producers, who cannot afford bearing all the risk, to those who can afford to bear it.

A well-regulated market may reduce speculation to an acceptable level. However, to curb speculation by looking at people’s intention, as suggested some,
 might be impracticable and more importantly it is not a shari[ah requirement.
 Yet, such a suggestion is not only overly restrictive but also unnecessary. In its strictly literal sense, there is “nothing” objectionable about speculation in the Islamic framework. In fact, no law can be enforced against such speculation, as prima facie, it involves lawful activities of buying and selling.
 Similarly, to make it incumbent upon an investor that he should keep the share he bought for a long duration, six months, as suggested by some
 may not be realistic. Moreover, there is nothing in the shari[ah which impose a specific time for holding a commodity before reselling it.
 

Furthermore, many commentators have tried to link the occurrence of crises with speculation. The two crises generally cited in this regard by some Muslim writers and which occurred in Muslim countries: the market crash in Kuwait in 1983 and the recent financial crisis in South East Asia in 1997.
 However, a market can be rocked not because of speculation but due to other factors such as a lack of adequate licensing, ineffective supervision, a lack of decisive management and control or malpractices. For instance, the Malaysian commodity futures witnessed its single crisis throughout its twenty-two years of existence in 1984. It was the result of inadequacies of licensing for futures dealers, brokers and advisors, poor regulation and lack of provision to control excessive speculation.
 There were no position limits imposed. This meant anyone could over trade and influence price trends.

Regarding the recent economic crisis in Malaysia, currency speculation did indeed played a role in aggravating the situation. However, according to the Malaysian Institute of Economic Research there were many emerging signs that proved disturbing to the Malaysian economy even before the crisis. Thus, the growth of the economy has been consistently above what is deemed as its potential growth since 1991, the presence of misallocation of resources as indicated by the trend growth, current account deficit and excessive credit expansion especially to non-productive sectors.
 Moreover, it is believed that the ringgit appeared to be overvalued when the crisis started.
 Thus, it is maintained by the Malaysian Institute that 

Currency speculators have no doubt contributed to the present turmoil in financial markets. This has resulted in the ringgit depreciating excessively. However, it is to be noted that speculators would not have succeeded had there been no weaknesses in the micro and macroeconomic fundamentals in the first place.

Moreover, the 1997 crisis was basically a currency speculation which then affected the banking and other sectors of the economy.
 And since forward and futures currency trading are not allowed in Islam, the possibility of such a crisis is more remote. This also confirmed by the fact that at the beginning of the crisis the commodity futures market in Malaysia represented by the crude palm oil futures was almost unaffected until the imposition of capital controls in 1998 which had a negative impact on the market as most of the foreign players closed their positions.

Regarding the stock market crash in Kuwait in 1983 the direct causes of the crisis were the absence of active regulatory bodies, the absence of transparency and reliable information about the status of the listed companies, weaknesses in the brokerage industry regulation, which resulted in inconsistency in prices and there was no specific provisions about the role of brokers. Moreover, trade in the market was limited to shares only with no other alternative. There was no clear system of clearance, which could guarantee the rights of all parties. Moreover, the expansion of futures trading with a total absence of regulation of such transactions worsened the situation.
 In short, speculation can worsen a bad situation. However, to worsen a bad situation is something and to be the cause is another.

However, a well regulated organised and regulated market may reduce speculation to an acceptable level. Thus, there is a need for a well organized brokerage industry. Part V of the Malaysian Futures Industry Act which includes sections 49 to 56 addressed this issue. The sections deal with the issue of timely information to the client by the broker, the financial capability of a broker, his duty not to trade against his client, to give priority to his customer’s order or to segregate his customer’s fund. It seems that these regulations are administrative requirements for the protection of investors and could be easily adopted in Islamic law under the basis of maslahah.

On the other hand, in order to deter undesirable and fraudulent practices in the market the Futures Industry Act deals with the trading offences under ss. 79 to 88. These provisions include false trading, bucketing, dissemination of information about false trading, manipulation and cornering, devices to defraud, false and misleading statements, abuse of information obtained in official capacity, falsification of records and the penalties for these offences. The aim of these provisions are to discourage and prevent abuse of advantageous positions and price distortions. 

The integrity of the market is maintained through other means as well. To prevent extreme price changes in one day, most futures exchanges limit the amount that futures prices are allowed to move daily. This “daily limit” restricts the amount that a price may move above or below the settlement price of the previous day. For instance, the daily price limit for crude palm oil futures is RM 100 per metric ton above or below the Settlement Prices of the preceding day for all months, except the current month. 

In addition, in order to ensure the stability, the market price is not allowed to fluctuate more than RM 1,00 per metric ton. The integrity of the market is also protected from excessive speculation through the speculative position limit where transactions are limited to 500 contracts net long or net short for any delivery month or all delivery months combined. This is also emphasized by the system of reportable position, which is limited to 100 or more open contracts, either long or short, in any one-delivery month. There is also, a transaction limit where each single floor transaction shall not exceed 20 lots.

Although the futures contracts have been able to overcome some of the problem associated with the forward contract, they are still inadequate in some respects to later day business needs and the need for options arises. 
CONCEPT AND SCOPE OF OPTIONS

 “An option contract conveys the right to buy or sell an underlying commodity at a specified price within a specified period of time”
. The important feature is that the buyer of the option is not obliged to complete the deal and will do so only if changes in price make it profitable to do so. He is protected from unfavourable market movements but is still able to profit from movement in the buyer’s favour. The risk of loss is carried by the seller, who charges the buyer a fee for taking on this risk. This fee is called the premium
.

An example from the energy market may guide us to the practical use of options given the fact that the energy market is one of the markets where the use of options is growing very rapidly. An oil producer fears an oil price decline, due to hot autumn weather. He is worried he may have to sell his oil too cheaply in the market. He anticipates that he will sell approximately1,000 barrels a day in October at a price of about US$ 20 per barrel. His expected receipts on 25 days of production are US$ 500,000. The producer could use futures that would cost nothing in terms of upfront premium, but could actually lose him money if his view of the market is wrong. However, there are certain factors in the market that lead him to believe that there may be a short term market shortage which may well push up prices temporarily. He wishes to profit if the market moves in his favor, but he also wishes to protect his downside. In order to get an indication of where prices are trading, he puts up Dow Jones Telerate screens for NYMEX futures and options. 

The current level of the November future is US$17.49 per barrel. The producer decides to buy 25 put options on the NYMEX Light, Sweet Crude oil futures with a strike at US$17.50 per barrel. This is slightly “in the money” (an option with a strike price more advantageous than the current market level of the underlying) and the cost will reflect this. The Dow Jones Telerate shows that the last trade went through at 26 cents per barrel against yesterday’s close at 29 cents. Volatility is bringing market down, and our oil producer decides to deal through his broker at 26 cents per barrel. A total premium cost of US$ o.26 x 25,000 barrels = US$ 6,500. 

There are two possible outcomes in the next month. Oil prices can rise or they can fall. Let us assume that the oil price can move +/- US$4.00. First of all, if oil prices rise to US$21.50 the producer will abandon his option and sell his oil at a higher level. This would realise him 25,000x US$1.50 which is equal to US$537,500, an improvement of US$7,500 over his original estimate. But his option premium cost him US$6500, which must be deducted to give the final figure of US$531,000, equivalent to US$21.24 per barrel. Secondly, if oil prices had fallen to say US$13.50 from their original level, he would have exercised the option to sell his oil at US$17.50, netting an income of US$ 431,000 after premium costs.
 
ECONOMIC BENEFITS OF OPTIONS

Some scholars have stressed the need for options in Islamic finance due to the need associated with these instruments
. Among these benefits we may mention an increase in the liquidity of the market, a reduction in the effect of fluctuations in the prices of securities and an opportunity for investors to rearrange their investment portfolio by choosing the most appropriate position for their preferences based on the risk-return trade off.
 

Thus, there are many legitimate and Islamically desirable uses of options. In particular, the hedging aspect of options is quite in line with the recognised need of individuals, which is not contradictory to the shari[ah.
. Accordingly it is not useful to say that we should ignore them since their existence could create juristic problems. It is better to understand the real implications of these contracts and the purpose they serve and then modify them to achieve our objectives through methods that avoid legal problems and complications
. 
It should be noted that there are many types of options, such as, exotic options, compound options and others. However, the present paper is only concerned with the basic types of options namely, call and put options, the fundamental kinds of options. A call option gives the holder the right to buy an asset by a certain date for a certain price. A put option, on the other hand, gives the holder the right to sell an asset by a certain date for a certain price. Similarly the present paper is limited to options in commodities and its possibility on shares trading while others forms of options are out of discussion due to riba or excessive risk. Thus, the paper will be assessing the compatibility of options with the shari[ah by identifying the points of difference with Islamic principles and looking for the Islamic alternative. The possible alternatives to options discussed are khiyar al-shart and bay[ al-[arbun. 

KHIYAR AL-SHART, RISK MANAGEMENT AND OPTIONS

Some scholars have drawn an analogy between the two concepts and concluded that conventional options could be accommodated in Islamic law through khiyar al- shart.
 Meanwhile, some other scholars have made an analogy between the two concepts but concluded that there are no grounds for legalizing options by making an analogy to khiyar al- shart or option of stipulation.
 

Khiyar al- shart is an option in the nature of a condition stipulated in the contract whether to confirm the contract or to cancel it in a specific period. It provides a right to either of the parties, or both or even to a third party to confirm or to cancel the contract within a stipulated time period
. The basic validity of khiyar al- shart is proven by the authority of several hadith and it is not a point of contention among Muslim jurists nowadays.

THE TERMS OF KHIYAR AL-SHART
There are three major opinions on the matter. The first group held that the option should not exceed three days
while the second stressed that the duration of an option may be determined by relating the option to the subject matter of sale.
 A third group maintained that the option may be for any length of time according to the agreement between the parties.
 
Khiyar al- shart could be used as a tool of risk management. Under murabahah for instance, an Islamic bank purchases an asset according to the specification of its client from the supplier and resells it to his client at a higher price, often on a deferred basis if the murabahah between the bank and the customer is not binding. It can be easily shown that management of the above risk is possible through khiyar al- shart. In this case, the Islamic bank would have to retain an option for itself at the time of purchase from the original supplier. Subsequently, if the client buys the asset as promised, the option would automatically expire and the earlier contract becomes binding. However, if the client fails to honour its commitment, the Islamic bank would be in a position to exercise its option and rescind the purchase contract.
 
Similarly, it is not difficult to see the usefulness of khiyar al- shart for managing risk in the stock market characterised by volatile prices. Individual A can enter into a purchase or sale contract and stipulate a condition of option for himself for a period of three months. At the end of the three months, if the price of stock X moves up or down, it can confirm the contract of purchase or sale at the known contractual price and thus be immune from price risk. However, if the price of stock X moves down or up then individual A can rescind the contract and purchase (sell) in the market, thereby not losing the profit potential. Thus, khiyar al- shart may benefit the party holding the option at the cost of the counterparty. It is this feature that provides an effective curb to speculation on price differences and thus, differentiates Islamic options from conventional ones
. 
Despite the fact that the above alternative could be considered as a genuine Islamic way of risk management, it will be practical only when we consider khiyar al- shart as a contract in line with qiyas and not against it. The individual, who is buying stock, as in the above example, is looking at the up or down trend of the stock he has bought or sold. He is not looking to avoid possible cheating in the price from his counterpart or a possible defect in the commodity or stock he bought or sold. At the same time, he is not asking for an option because he has no sufficient knowledge of the subject matter he has agreed to buy. He is buying these stocks with a view of seeing if the price later is in his favour, in which case, he will exercise the option in order to benefit from price differential and if the opposite situation happens he will leave the option to expire without exercising it. What we would like to stress is that the issue of price differential should not be used as the basis for banning certain transactions. Otherwise even the use of khiyar al- shart here would be the centre of controversy since it is not immune from the intention of gaining from price differentials.
In the case of ijarah financing too, some risk factors can be easily shifted or shared with khiyar al- shart. One common risk inherent in ijarah financing is the risk of finding an alternative use for the asset, as well as of locating a new client where the lease period is shorter than the economic life of the asset. There is also the risk of the asset becoming obsolete and the uncertainty about the realisation of salvage value in the absence of an active secondary market for such assets. This risk can be shared between the Islamic bank and the lessee by providing an option to either or both parties to confirm or rescind the contract after a certain period. 
Thus, in the above scenario khiyar al- shart could be used to manage risk. However, if the right to option could be exchanged it will make khiyar al- shart almost similar to conventional options. Some scholars have discussed the possibility of charging a fee or premium for the option in khiyar al- shart so as to match the conventional option. They argue that if the seller is entitled to stipulate a security deposit or pawn, then, it is a mere extension of the same logic that he may charge the buyer and impose a fee for compensation in respect of such options and stipulations that are to the latter's advantage. When the buyer, for example, stipulates that he will ratify or revoke the contract within a week or a month, this may well prove to be costly to the seller and he may, therefore, charge a fee for granting the option.
 
In contrast, some argue that khiyar al- shart is merely tolerated by way of exception and it is not permitted in order to get benefit from price movement and therefore, the period of khiyar al- shart should not exceed three days as it is stated in the hadith 
. However, Ibn Taymiyyah and Ibn al-Qayyim vigorously refuted the claim that khiyar al- shart is allowed against the norms or qiyas. Even, the Hanafis have departed from the principles that they have established, in this regard, by legalising khiyar al-naqè by way of analogy to khiyar al- shart. Yet, if khiyar al- shart is allowed by way of exception then khiyar al-naqè should be declared illegal in the Hanafi school. But this was not the case. Thus, we do believe that khiyar al- shart is in line with the norms of qiyas and it could be the basis for analogy with conventional option. However, despite the fact that khiyar al- shart could serve as tool of risk management and an alternative to option, it seems that [arbun could serve that objective much better.

[arbun RISK MANAGEMENT AND OPTIONS

[arbun refers to “a transaction whereby the buyer pays only a small part of the price of a commodity, on the understanding that the seller will retain this amount if the sale is not finally concluded due to withdrawal of the buyer”
. However, there is disagreement among the classical schools of Islamic law about the legality of [arbun. The Majority
 held that it is an invalid contract while the Hanbali school, considers it as a legal contract.
 A number of contemporary Muslim jurists have opted for the admission of [arbun. More importantly the Islamic Fiqh Academy declared it lawful contract in its resolution no.72 (3/8).

However, it may be asked whether [arbun is a kind of clause for liquidated damages or a kind of penalty, which will be imposed upon the one who fails to honour his obligation as a compensation of imminent harm, or is it something else? If we consider [arbun as a kind of clause for liquidated damages, this would mean the damage should be assessed by a court of law even if the parties have agreed at the beginning to a certain amount of compensation. Similarly if it is to compensate against the harm suffered by the owner of the commodity because he has reserved his commodity for the buyer and waited for him to ratify the contract or he may have lost the opportunity of selling his item at a good price, court intervention is necessary. More importantly, if what is agreed upon is more than the real damage, the court would reduce it to the appropriate amount and if it is less, then, the one who fails to honour his obligation should be obliged by the court to pay more. This is totally different from the nature of [arbun, which cannot be subject to the court’s intervention. Moreover, in the case of liquidated damages, the occurrence of the damage is a condition for receiving the compensation. If no damage has happened, then, there are no grounds for compensation and this is not the case with [arbun where the beneficiary is entitled to it whether there is damage or not. Therefore, it seems that what is paid as [arbun is in exchange for the right to cancel the contract and not as compensation for the damage. Thus, [arbun could vary according to the underlying asset’s price, the period of [arbun guaranteed and there is no court intervention. 

[ARBuN IN COMMODITIES AND SERVICES

To give an example of [arbun in commodities, we may choose the following example given in literature
 as an example of an option and how it can be also used as an example of [arbun. Let us assume you have decided that you want to buy a new car. You select the type of the car you want and go to your local dealer. At the dealer’s showroom, you decide on the exact specifications of your car’s color, engine, size, wheel trim etc. The car is on offer at £20,000, but you must buy the car today. You do not have that amount of cash available and it will take a week to organize a loan. You offer the dealer £100 if he will just keep the car for a week as [arbun (which is in the above example an option). At the end of the week, if you buy the car, the £100 will be part of the price while if you do not turn up, the £100 will be for the seller (however, in the above example the £100 is his whether or not you buy the car). This is the only difference between the two cases. Thus, you have entered into an [arbun in the present example while it is a call option contract in the earlier example. If, during the week, you discover a second dealer offering an identical model for £19,500, you will not take up your option with the first dealer. The total cost of buying the car is  £19,500+ £100 = £19600, which is cheaper than the first price you were offered. However, if you find that the first dealer’s price is lower than the second dealer’s and buy the car from the first dealer, the car will cost a total of £20,100. If you decide not to buy the car at all, you will lose your £100 to the car dealer. Thus, you are hedging against a price rise in the car. 

To give an example of [arbun in ijarah, the following example may be considered. Suppose the haj season is approaching and the different haj management agencies are looking for the best means of transportation for their clients which is at the same time beneficial for their business activities. Suppose, Malaysia Airlines is the first airline company to offer a special airfare for the occasion and suppose it is RM 2500 per ticket. Immediately, Tabung Haji as a haj management company approaches Malaysian Airlines so as to conclude a deal for the transportation of its 10,000 pilgrims this year. Given the fact Malaysia Airlines’ offer is limited, other haj agencies may also compete to get it. At the same time, Tabung Haji is hoping that other airline companies may also offer a special airfare, considering the fact that, some airline companies offer cheaper fares than Malaysia Airlines during normal times. However, a special airfare from these companies is just a possibility. Therefore, Tabung Haji decides to enter into an ijarah with [arbun with Malaysia Airlines for the transportation of its customers to the Holy Land. Tabung Haji pays as [arbun RM 200 for every air ticket. The [arbun time period is 45 days. Twenty days after the signing of this contract, another airline company offers a much better deal. Suppose that it is just RM 2000 per ticket.  Tabung Haji seizes the opportunity and concludes a deal with the new company while losing its [arbun given to Malaysia Airlines. Thus, rather than paying RM 2500 per ticket, Tabung Haji is now paying just RM 2000+ the RM 200, which it has forfeited to Malaysian Airlines.  However, if the converse situation happens and no other airline has offered a cheaper airfare, then, Tabung Haji will finalize its contract with Malaysia Airlines based on the original terms of the contract. In this scenario, Tabung Haji has been able to manage its risk of getting the best service for the transportation of its customers to the Holy Land.
[ARBuN  IN SHARES TRADING

Considering the fact that shares trading is accepted as legal by almost all contemporary Muslim jurists and bearing in mind that [arbun is legal in any sale which could be deferred in Islamic law, it can be deduced therefore that [arbun in share trading is legal
. Needless to mention, this rule is limited to shares of companies dealing in permissible or halal products and which are not involved in riba or gambling. It is important to note that unlike the cases of commodities and shares, [arbun is inapplicable to currency trading due to clear possibility of riba. 
 

[ARBuN IN SALAM
In a salam contract, generally the price is paid in advance while the possession of the commodity is deferred to an agreed date in the future. If the buyer wants to cancel the contract and does not want to take possession of the commodity for which he has already paid the price, he could ask for the cancellation of the contract through iqalah. If the seller accepts his request, the contract will be cancelled. Even if he asks for compensation for this cancellation there is no legal problem on that. However, the question which will arise is: is it legal for the parties to insert a condition in the contract from the beginning that, in such a situation, the buyer should forfeit a specific amount of money as an [arbun? It seems that there is no legal problem in such a deal and there is no possibility of riba in this transaction. It is the buyer who has already paid the price and will forfeit part of his money in exchange for the right to cancel the contract.  However, if the seller wants to cancel the contract, the possibility of riba arises. This is because he has already received the price, which is for instance, $US 1,000. He will then be returning it plus US$100 as [arbun or acquire the right to cancel the contract after three months from the conclusion of the contract; the possibility of riba is clear. Therefore, it could be said that [arbun in salam is permissible if it is stipulated by the buyer. However, if the seller stipulates it will be illegal.

[ARBuN IN ISTISN�a[
Similar to the case of salam, the buyer in istisna[ can also opt for [arbun without contravening the principles of the shari[ah. It should be noted that the Islamic Fiqh Academy, in its resolution no.65 (3/7) on istisna[, has endorsed the opinion that istisna[ should be binding on both parties and could include a clause of liquidated damages. Similarly, it has endorsed in its resolution no.72 (3/8) that [arbun is legal in all kinds of sales except those kinds of sale which require immediate delivery and istisna[ is not such a contract. Therefore, it could be concluded that [arbun in istisna[ is legal.
[arbun AS THE ISLAMIC ALTERNATIVE TO OPTIONS

In addressing the relationship between [arbun and a call option, El-Gari asserts that achieving a balance between the two formulas is not difficult.
 Similarly Kamali maintained that the basic rationale of an option resembles that of [arbun especially in the sense that both can be used as risk reduction strategies.
 On the other hand, Vogel and Hayes said,“ the [arbun contract can be analogised to the pure call option… It also shows how an [arbun contract could be devised with results and pricing identical or nearly identical to the call option”
. Moreover, the previous examples are obvious that [arbun could serve the role of a call option without major differences. Thus, it could be concluded that [arbun could be the Islamic alternative to a call option without contravening shari[ah principles. However, the question remains as to what would be the Islamic alternative to a put option?  
The possible alternative to a put option in connection with [arbun is to make it a condition in the contract that if the seller fails to fulfil his contractual obligations, he should pay the buyer a certain amount in the form of reverse [arbun. Al-Sanhuri, for instance, is of the opinion that if the seller, who has already received the [arbun, fails to fulfil his obligation, he should return the first [arbun twice as compensation to the buyer
.   This opinion has also been endorsed by Rafiq al-Misri who did not see any difference between the original [arbun and the reverse [arbun. In both cases, the payment is in exchange for the right to cancel the contract or an option with a price. Al-Misri added that by giving this right to both parties, the transaction will be much fairer and just than giving it to just one party
. However, some other jurists have rejected it.
 It seems that such a stipulation does not contradict the objective of the contract or any explicit text. Moreover, it is to the benefit of the contract and agreed upon by both parties. Thus, it could be concluded that the reverse [arbun is legally permissible and could serve as an alternative to a put option.
Another proposition about a put option is the suggestion by Vogel and Hayes under the concept of the third party guarantee in which a customer can use a bank as a guarantor. The bank would be compensated by an administrative fee paid by the purchaser of the item. To be Islamically acceptable, this fee cannot be stated as a percentage of the value of the contract.  In case of default, the bank can seize and sell the item to help satisfy the purchaser’s remaining obligations to the seller. From the purchaser’s viewpoint, the third party guarantee can be thought of as a put option obtained from the bank in exchange for a premium. If at some future time the purchaser concludes that the item is not as valuable as the remaining instalments, he could theoretically stop paying the instalments to the seller and surrender the item to the bank. This is, therefore, a put option with a strike price equal to the remaining instalment payments (as a practical matter however, he can write a provision allowing him to recover from the purchaser any loss thereby suffered). Assuming that the bank sold guarantees to many customers, its aggregate risk would be reduced through diversification, and it could use collected premiums as a reserve fund
. 
However, if the premium in conventional options varies according to the forces of supply and demand and the price of the underlying asset or the fact that the down payment in [arbun also varies according to the purchased item, then the premium in the third party alternative should vary in a similar manner. And if it varies in that way, it will no longer be an administrative fee but a price for the guarantee which, in principle, should be disallowed. Secondly, if the purchaser of the item requests a guarantee from the bank, not because he is in need of such a guarantee but just to benefit in the future from the change in the value of the item and the remaining instalments, he will not be acting in good faith whereas, in principles, all transactions must be concluded and executed in good faith. Despite these remarks, the practical value of the above propositions may not be discounted totally although the present study prefers the reverse [arbun as the alternative to a put option. 

It is worth looking now into the points of difference between option and [arbun as postulated by some contemporary Muslim jurists. These objections could be summarised as follow: 
An option requires payment for something that is a mere intangible "right". The right of option is given to the buyer as well as to the seller while [arbun it is given only to the buyer. 

The objective of option trading is not for the benefit of the contract but rather the parties are looking for price differentials. 

The underlying asset in an option is not only a commodity as it is the case in [arbun but it could also be stock indices, which are a kind of gambling. 

The price of an option is determined by the movement of interest rates, which is not Islamic.

If the option is in currency, not even forward sales are allowed since currencies could be exchanged only at the spot
.

It is clear that the first objection is the most important one. It is directed to the essence of the contract by invalidating its subject matter. However, this will be dealt with in detail later. Concerning the second objection, namely the right to rescind the contract being given to both parties while in [arbun it is only granted to the buyer, it could be said that even if this right is guaranteed to the seller, there is no riba or gharar involved in such a transaction. Moreover, it does not contradict any specific shari[ah text. Similarly, the right to option in khiyar al- shart was originally guaranteed by text only to the seller but it was later extended by way of ijtihad to the buyer or both of them. Therefore, to extend the right to [arbun to the seller as well, is a similar case. 
The third objection is that the parties are just looking for price differentials and are not willing to fulfil the objectives of the contract; it could be said that not every issue of price differentials is excessive speculation. Moreover, the issue could also be raised against other transactions such as share trading khiyar al- shart and [arbun which could be used for price differential as it is elaborated above. 

Concerning the objection that the underlying asset in options is not only the commodity as is the case with [arbun but it could also be currency and even stock indices, we have already indicated that [arbun could not be used for currency, stock indices or interest rate options trading. 
Regarding the point that the price of options is determined by the movement of interest rates, it could be said that in an ordinary [arbun market, there is no possibility of determining the price through interest. The determination of the rate of return, in the practice of Islamic financial institutions seems to be closely related to LIBOR (London inter bank rate) and the response of some leading Muslim economists is that 

An equity based Islamic economy does not exist, and a representative rate profit is not available to serve as benchmark for determining the rate of return in secondary modes. The banks have, therefore, no other alternative but to use the LIBOR for this purpose. This makes the secondary modes appear similar to interest-based operations… Therefore, as long as conventional financial system dominates the world financial markets, Muslims may have to bear with the Islamic banks in their use of LIBOR as an approximate benchmark at least in the initial phase of Islamization.
 

Thus, just to rely on LIBOR in order to determine the rate of return does not question the Islamicity of a transaction because it is not part of the contract itself. In a similar observation and in response to the criticism that Islamic banks are using interest rates as a criterion for fixing the profit margin in the murabahah sales, Sami Hasan Hamoud said: “As a matter of fact there is no known way of avoiding the link with this criterion as long as Islamic banks are operating within an environment where they coexist with traditional banks.”
 Lastly, it should be noted that among the five factors affecting options pricing, namely strike price, underlying price, time to expiry, volatility, interest rate and time to expiry, interest rates have the least influence on options.
 

Concerning the objection that an option incorporates the idea of a future sale, it could be said that the idea of a future sale is accepted by Islamic law in other places such as al-bay[ al mu’ajjal, salam and istisna[, therefore, the idea of a future sale in itself cannot be a genuine legal ground for objection. Thus, it is clear that none of these objections against [arbun as an alternative to options are well founded and we could conclude that it is possible to use [arbun as an alternative to a call option while “the reverse [arbun” could be used as alternative to a put option. Although [arbun could achieve many aspects of options as a tool of risk management, this role will be restricted if we uphold the view that a right (as it is in option) could not be exchanged. This will be dealt with in the next section.

THE SALE OF PURE RIGHTS AND OPTIONS

The issue is at the heart of the legality of options contracts, because if the subject matter of a contract is invalid, the whole contract is invalid.  The argument that option trading involves the sale of a pure right is correct; however, to claim that such a right could not be considered as subject matter of a contract in Islamic law is unwarranted.

Only a few scholars have opted for the validity of exchanging such a right for money in relation to options.
 On the opposing side, the participants in the Islamic Fiqh Academy discussion on options stressed its illegality. For instance, Mukhtar al-Salami
 quoted only al-Kasani’s statement that “pure rights could not be exchanged” to pass a prohibitive judgment. Similarly, al-Darir 
 quoted only one passage from Hashiyat Ibn Abidin to show that a pure right could not be exchanged. Abd al-Wahhab Abu Sulaiman, on the other hand, referred to more works concerning the concept of right but his analysis is not convincing. For instance, after reporting the opinion of the Hanbalis in the division of the concept of right, he gives the example of khiyar al- shart as an example of rights, which has no relation with property. He then concluded that the right to option in conventional option trading is similar to that of khiyar al- shart and therefore, it could not be the subject matter of a contract and could not be inherited. Moreover, it is the sale of a non-existent thing (bay[ al-m[adum), which is illegal in Islamic law
. 

However, such an analysis on the division of the concept of right is somehow inadequate for the following reasons: First of all, it did not refer to the opinion of other schools of Islamic law especially the Malikis and Shafiis who consider the right in khiyar al- shart as a right related to property which therefore, could be inherited. Secondly, even the Hanbali position is not well discussed. They maintained that the right in khiyar al- shart could be inherited only if the beneficiary requested it. Does this mean that the request of the beneficiary will transform this right from a right which is not related to property to a right which is so related? Furthermore, it seems a little strange for Abu Sulaiman to consider the sale of such a right as a part of bay[ al-m[adum because it has no physical existence. But what will be Abu Sulaiman’s response to the different cases involving the sale of rights legalised by classical jurists or those legalised by the Fiqh Academy itself? On the other hand, addressing the issue of the subject matter in a sale contract in the Malikis school, Abu Sulaiman concluded that the Maliki position is that the subject matter should be a physical thing and be present at the time of contract whether in reality or at least bi al-quwwah. However, one may ask what would be Abu Sulaiman’s response be to the Maliki position which allows the sale of the right of shuff[a (pre-emption) or the other rights legalised by the Maliki school?
Meanwhile, Abu Ghuaddah’s paper compared the right in conventional options with that of khiyar al- shart and concluded that the right in khiyar al– shart is not a right related to property and therefore, it could not be inherited or exchanged.
 However, it is somewhat amazing to note that Abu Ghuaddah in his book Al-Khiyar wa Atharuhu fi al-[Uqud
 concluded that the right of option in khiyar al- shart is a right related to property and, therefore, it could be inherited. Unfortunately, in his paper on options Abu Ghuaddah did not bring produce any new evidence to rebut the strong argument he advanced in his early book. 
It is based on the above analysis that the resolution of the Academy was that options contracts are illegal because the subject mater of the contract is neither a sum of money nor utility or a financial right which may be waived. This resolution has a great impact on other studies on options later. Thus, El-Gari, for instance, maintained that  “if we consider the above contract as an independent agreement that is separate from the sale contract and its subject is a right and an obligation i.e. a right for the buyer and an obligation towards the seller, the problem is that in the shari[ah, the subject involved is not eligible to become the subject matter of a sale contract. The said right does not have a tangible and material quality, but similar to a pre-emptive right (shuff[a, right of custody and guardianship) all of which, while allowed in the shari[ah, are intangible rights that are not allowed to be sold or relinquished against monetary consideration”.
 Other writers have taken a similar stand
. Thus, given the above-mentioned facts, the present study will discuss the issue starting with the concept of property or mal 
Three major schools of Islamic law, namely the Maliki, Shafis and Hanbalis are of the opinion that usufructs or manfa[ah are properties or mal and could therefore, be subjected to contractual exchange similar to physical property ([ayn). Thus, al-Shafi‘i defined property as what we can benefit from …whether it is corporeal ([ayn) or usufruct (manfa[ah).
 Meanwhile, al-Suyuti said, “the title of property could be attributed to what has a value, could be exchanged and, if one destroys it he will be held liable, however, little it is and, people will not reject it”.
 
Al-Duraini stressed that it is clear from these definitions that custom is the basis for considering something as property. This means it has a value among people through custom and becomes the subject matter of exchange. Thus, everything that has value possesses manfa[ah and the manfa[ah is the basis of attributing a value to something
.  Thus, mal is anything that has a benefit and could be possessed. 
However, the early Hanafis defined mal as everything that could be physically possessed and one could benefit from it by custom 
. However, Ibn Abidin, one of the later-day Hanafi jurists defined mal as “everything which has a value and could be valued by darahim or dananir
. Thus the underlying characteristic of mal for the later Hanafis, is the value, which could be assessed or valued in terms of money. Hence, anything which has a value is mal and anything which has value is manfa[ah and people would not be accustomed to value something which has no benefit and would not be used as a subject matter of transaction
. Thus, the concept of mal or property for the early Muslim jurists does include all forms of rights, which have certain benefits and which people are accustomed to. It is based on such a concept that many rights have been accepted by early as well as contemporary scholars as rights involving benefit and could be exchanged. Consequently, the right involved in options is a right, which has a benefit since it allows its holder to manage his business risk and people are accustomed to this fact. Besides the fact that the general definition of property in the early scholars’ works includes rights, this paper will refer to some of the cases legalised by Muslim jurists in which the subject matter of sale was a right.

HAQQ AL-NUZuL [AN AL-WAZ�aIF AND THE SALE OF RIGHTS 

It is generally agreed in Islamic law that if someone has been appointed to manage the awqaf property or to be Imam or mu’azzin in a mosque built under awqaf, this person has the right to stay in his post for as long as he lives. At the same time, he has the right to relinquish this right and resign at any time he wishes. However, the question is, is it legal for him to relinquish his right to another person in exchange for money? 
The early Hanafi scholars considered it as pure right like the right to pre-emption and therefore, it could not be exchanged. However, the later-day Hanafis, accept the legality of exchanging such right.
 This has also been reported from other schools of Islamic law.
 More importantly, the right in this case is not related to the sale of any other property. Thus, al-Duraini, while criticising the Hanafis’ objection to the sale of other rights, asks “how they have admitted the right in haqq al-nuzul [an al-wazaif as a right, which could be exchanged despite its weakness and rejected the exchange of other rights obviously related to property”?
 if such a right (not related to property) is admitted to be exchanged one may ask why the right in options which related to property cannot be exchanged?
HUQuQ AL-IRTIFaQ AND THE SALE OF RIGHTS

Another aspect of the sale of rights accepted by Muslim jurists is the right of easements  (irtifaq or huquq al-irtifaq). It is a right guaranteed for the benefit of a house by the neighbouring house or by the owner of a house to the owner of the adjacent house to pass through the latter for access, to flow water through it or to build a second story on the roof of the first house. This right includes different types of subsidiary rights such as the right of passage (haqq al-murur) the right of flow of water (haqq al-masil); haqq al-shurb or the right to have a share in a stream of running water. We are not concerned here with the forms and categories of these rights, but with the possibility of independently selling these pure rights. If these pure rights could be sold, then why should there be any objection to the sale of the right to option in conventional options trading on the ground that the subject matter is a pure right? 
The majority of Muslim scholars are of the opinion that these rights of easement are rights related to property and therefore, they could be sold. However, the Hanafis have some difference of opinion within their school. Some held that these rights could be sold if they are subordinated to physical property and not independently while some others maintained that they could have a price independently.
 What is important here is that despite the fact the right in huquq al-irtifaq is recognised as a pure right, it can be sold and this is the opinion of the majority of Muslim jurists. Hence, it is submitted that the claim that the right in options trading could not be exchanged because the subject matter in options is a right, is unfounded.
SALE AND EXCHANGE OF THE RIGHT OF PRECEDENCE 

It is generally agreed that any person who has precedence in the use of a plot of land which has not been used before by anyone by way of developing it (ihya’) has full right of ownership over it provided if he has been able to make full use of it. However, if he did not develop it fully but has just made tahjir over it by marking the land with boundary stones or wooden fences etc, he has only the right of precedence over the use of this land and not the full right of ownership. Thus, unless he fails to make full use of this land, no one has the right to challenge him in his right of precedence or his possible right of ownership. However, it is quite possible that after getting the right of precedence over it, he would like to sell it. Does he have the right to sell this right or exchange it for something of value? Muslim jurists have different views about the issue. The majority maintain that such a right could not sold. In contrast al-Darimi is of the opinion that such a right could be sold because there is a full control of this right by the owner.
 Similar opinion is upheld by Abu Ishaq from the Shafii school
 and Abu al-Khattab from the Hanbali shool.
 Moreover, al-Buhiti held that although the owner of such a right could not sell it as it is the prevailing opinion in the madhhab, he could drop it in exchange for something of value.
 Thus, although the legality of selling such a right is upheld by the minority, it appears that this opinion is in line with the general principles and there is no specific text to prohibit it. 

INTELLECTUAL PROPERTY AND THE SALE OF RIGHT

Considering the fact that the sale of pure rights is based on custom and maslahah, some modern Muslim jurists have accepted the right in intellectual property as a right that could be bought and sold on the basis of custom. This is because people would not agree to exchange something which has no value and that mal includes usufruct.
 

RIGHT TO OPTION IN KHIYa�R AL-SHART AND RIGHT OF SHUfF[Ah OR PRE-EMPTION AS PROPERTY RIGHTS AND ITS EXCHANGE  

Some of the participants in the Islamic Fiqh Academy’s session on options compared the right in conventional options with that of khiyar al- shart and concluded that the right in khiyar al– shart is not a property right (haqq mali) and, therefore, it could not be inherited or exchanged
. First all, the question is whether this right is a right related to property (haqq mali) or not? This is because according to the generally held view, if a right is related to property then it could be exchanged. The issue is generally tackled by Muslim jurists in connection with the possibility of inheriting such a right. The Malikis and Shafis consider such a right as a right related to the benefit of a property and, therefore, it can be inherited
. The Hanafis, on the other hand, maintained that it could not be inherited because it is a kind of desire, opinion and willingness and such willingness will no longer exist after the death of the beneficiary of the option, as is the case with his other attributes.
 The Hanbalis have, on the other hand, considered such a right as inheritable only if the beneficiary has requested its inheritance before his death.
 
Regarding the inheritance of the right to shuff[ah the different schools of Islamic law
 have taken a similar stand to that on khiyar al- shart and almost the same line of argument was adopted. Therefore, it could be argued that if these rights could be inherited because they are rights related to property, then, they could be exchanged as well (based on the previous elaboration that every right related to property could be exchanged). Therefore, the right to option of stipulation or khiyar al- shart and the right to shuff[ah could be exchanged. And if these rights could be exchanged despite the fact that they are pure rights, then the right to option in the conventional options could also be exchanged. Moreover, the Malikis did not see any objection in selling the right in khiyar al- shart  and shuff[ah after receiving it, because it is an established right, then, it could be exchanged like any other right
. This opinion has also been reported from Abu Ishaq Ibrahim Ibn Ahmad al-Mirwazi, one of the leading Shafi scholars.
 
Moreover, it is reported in a Hanafi fatwa that “if a person sells a house to another with an option of stipulation or khiyar al- shart for three days, then the buyer requests the seller to drop his right for option in exchange for a specific amount of money or a specific commodity, such a transaction is legal and the amount added would be considered as an increase in the price of the house.  Similarly, if the option is in favour of the buyer and the seller requests him to drop his right for option and confirms the contract, the transaction is legal and it will be a deduction from the initial price.”
 
A similar analysis was made by Abd al-Rahman al-Sa‘di while addressing the issue of sulh or reconciliation maintaining that to drop one’s right in pre-emption or shuff[ah or his right in option of stipulation or khiyar al- shart in exchange for some money is a kind of sulh. And the argument of the early Hanbalis that these rights are not legalised for financial benefit is true, but a person may accept to drop or relinquish his right in shuff[ah or khiyar al- shart in exchange for money and he may not agree to relinquish his right without that and such an exchange is in line with the general principles and there is no explicit evidence which prohibits it
. Similarly, ‘Ali al-Khafif, while touching on the different opinions about the sale of right in pre-emption or shuff[ah, questions the Hanafi’s opinion that such a right could not be sold.
 

Thus, to claim that a pure right like the right of shuff[ah or khiyar al- shart cannot be exchanged is just the opinion of some scholars. It is submitted that, the argument that the right in option is similar to that of shuff[ah, and since the right to shuff[ah could not be exchanged, then the right to option likewise cannot be exchanged, is unfounded. Moreover there is no text from the Qur’an or the sunnah to prohibit the sale of such right. Therefore, it is incumbent upon those who prohibit the sale of such a right to provide the evidence.

EXCHANGE OF RIGHT TO BARGAIN FOR PURCHASE OF COMMODITY 

When two persons, for instance, are bargaining for the purchase of a specific commodity and one of them requests the other to stop bargaining with him in exchange for two dinars, for instance, the one who stops bargaining has full right to get this money, whether the contract has been concluded with the commodity's owner or not. This is allowed by the Maliki school.
 This shows once again that a pure right could be exchanged with money and there is nothing, which prohibits that.
SALE OF A RIGHT BY A WIFE TO HAVE HER HUSBAND WITH HER

Considering the fact that Islam allows polygamy, a polygamist should divide his nights among his wives in a just and fair manner, two days with each one of them for instance.  However, the Malikis allow such a right to be dropped in exchange for money
. Similarly, Ibn Taymiyyah argues that by analogy to similar cases adopted in the Hanbali school, such a right could be exchanged like other rights
. Once again this is a case where a pure right is exchanged or dropped for money in confirmation to the hypothesis maintained that the exchange or sale of rights is in line with the general principles of Islamic law.
EARNING AN EXCHANGE FOR DROPPING THE RIGHT TO HADA�NAH 
If a women wants to make khul[a  (divorce in return for a monetary compensation to be paid by the wife to the husband) from her husband with whom she has already a child and she does not possess the necessary amount of money to pay for the khul[a, she can drop her right to hadanah or custody of her child after the divorce in exchange for getting the khul[a from her husband
. 
OPTIONS AND GAMBLING

The issue has been repeatedly raised in the prohibition of options. Gambling is generally defined as the voluntary risking of sum money called a stake, wager or bet, in the outcome of a game or other event.
 The underlying object of a contract of gambling is risk and nothing else. It does not relate to the exchange or production of real goods or services
. It is the characteristic of being genuine commercial transaction that marks the difference between betting, wagering, gaming or gambling and entering into a future contract. The transaction is genuine because it was ‘an open type commercial transaction, conducted in a publicly controlled exchange where what is being purchased is known to all person, with no hint of it being disguised as something else.
 The underlying object of a contract of gambling is risk and nothing else. It does not relate to the exchange or production of any goods or services.

However, the during Fiqh Academy discussion on options some distinguished scholars such as Al-Salami, al-Usmani and al-Darir cited gambling as one of their arguments against options
.  It should be noted that al-Darir went further by maintaining companies shares trading should be prohibited if the intention of of the parties is to gain from price differential, even if the exchange does not involve options. Hence, when it is with options, it is more obvious and definitely illegal.”
 However, al-Taskhiri opposed the above argument maintaining that there is no strong evidence to support the claim that options are a form of gambling or equating to be equated with insurance.
 Mohammad Mu'min also voiced his concern saying, " it has been repeated that the contract before us is similar to gambling, however, what is prohibited is gambling and not what is similar to gambling. Similarly what is banned is riba and not what is similar to riba. Moreover, taking profit from gambling is one sided, since one party will gain without giving anything while in this case the premium is given in exchange to the right of option and the option receiver will benefit from it to manage his risk. Furthermore, it is contended that this contract involves risk. However, to a certain degree, risk is present in some legally accepted sale and leasing contracts; do we conclude that these contracts are illegal? In fact, risk is present in every contract of sale and a person could lose or gain from this or that contract, do we conclude that these contracts are also illegal”?
 Intervening in this juridical debate Sami Hammud says,  " to say that this contract is similar to gambling is not true. It is not a gambling contract in the eyes of one who is expert in the field”.
 
It should be noted that al-Darir’s argument that trading in stocks companies is illegal if the traders are looking for profit from price differentials and not the ownership of the of the stocks will not only prohibit commodity and stock trading whether with options or without but more than that it will lead to the impossibility of developing any kind of an Islamic commodities and stocks market. However, al-Darir’s argument could be used at the same time as a counter-argument to those who allow stock companies trading despite the fact that it involves the element of price differentials and not the ownership of the of the stocks while they prohibit options trading on the same ground. Finally, it seems that the source of this misconception is the claim that a "pure right" is not property and, therefore, there is no contract of exchange at all in options trading. However, this claim has been proven wrong as elaborated above. 
Thus, it is clear from that the claim that options in commodities and stocks are a form of gambling is not supported by any legal or economic evidence. To consider options as a kind of gambling because the parties are looking for price differentials may also apply to khiyar al- shart or [arbun, which could be used for that purpose. On the other hand, Abu Ghudah maintained that it is obvious that looking for price differential by buying some beneficial assets, then selling them before getting their associated profit or after that, is a legitimate and legal objective because it is a trade aiming at selling what one has bought for a higher price. He dismissed the claim that options trading is a trade in currencies or based on false information.
 
CONCLUSION

The study on derivatives instruments shows that the admission of derivatives contracts in Islamic finance depends fundamentally on the type of contract used, the subject matter of the contract and the way they are traded. Therefore, totally rejecting or accepting these novel strategies of risk management will be wrong. Despite the fact almost all derivatives instruments are totally new to Islamic financial law, the possibility of admitting some these instruments or finding the suitable alternative for others is very high. 

Thus, the forward contract could be admitted in Islamic law based on the general theory of contract or by analogy to salam, -istisna[ or bay[ al-siffah while the concept of sale prior to taking possession would not pose any real legal problem for the development of a viable futures market.  On the other hand, khiyar al- shart and bay[ al [arbun can be devised as tools of risk management and as possible alternatives to options while the claim that a pure right as it is in options could not be a subject matter of a contract is unfounded.
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