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Abstract

Marketing takaful products does not imply exploiting the religious factor alone. Equally important is the distribution channel. As a marketing tool the agency system is vital. Insurance agents who sell policies are not employees to the insurance operators. They work on commission basis and thus, motivated by the volume of sales made. By using agents, insurance companies can cut overhead costs and help expand markets without using or setting up new costly subsidiaries. The first Takaful operator in Malaysia, Syarikat Takaful Malaysia Berhad (STMB) did not use the agency system. STMB says that it is against the Shari[ah law to apply the contract of Agency (al Wakalah) in the takaful business. This has a lot to do with the ikhtilaf on whether the takaful operator (Mudarib) can use part of the capital provided by the participants (Rab al mal) to pay for management expenses. On the contrary, the second takaful operator, Takaful Nasional Sendirian Berhad (TNSB), applies the agency system since it holds a different view of the wakalah contract. This study looks at how the differences in juristic views have impacted performance of both takaful operators. The study found that TNSB performed better than STMB. In this sense, the Wakalah system was able to generate greater benefits (manfaat) to the takaful operators while not causing harm (madarrah) to customers. It is therefore crucial for STMB to review their policy on al wakalah and embrace the agency system to improve performance. 

1. Introduction

There are a number of issues in the Takaful industry that warrant serious research both in theory and practice. Earlier, attention was mostly focused  into questioning the content of gharar and gambling (maysir) in Takaful since gharar can mean many things such as pure or natural risks as well as risks arising from human deliberate action. Likewise, gambling and aleotary contracts deal with outcomes arising from pure chance, which Takaful may be guilty of the same. Further debates dwell around the re-takaful issue and the Takaful model that uses the principle of mudarabah in the investment of Takaful funds.

This paper deals with the last issue where mudarabah was applied in managing Takaful funds. Since the promotion of Takaful products can be carried out by agents as well as owners, Shari[ah legitimacy depends on the nature of Takaful model adopted by the company. If the model is based on Mudarabah, there is a disagreement over the use of agents in product marketing. But agent is an important aspect of the insurance business as it greatly aids the distribution network at minimum cost. If juristic differences arising from khilaf have thwarted the function of agents, it is important to see how this has impacted the performance of Takaful operators that went against the agency system. Likewise it is also interesting to see the performance of Takaful business that applied the system of agency (wakalah). 

This paper looks at the performance of two Takaful companies in Malaysia in which one supports system of agents while the other rejecting it. First by using trend analysis, the study examines the growth of Takaful funds in these two companies over time. Greater expansion of the Takaful business may imply more market share. Since they sell similar products, greater market share may be caused by efficient marketing system (i.e. wakalah or subsidiary network).  Secondly, the study uses financial ratios to measure each company’s performance. Profitable operations can be caused by lower overhead expenses. Refusal to adopt wakalah system may increase capital expenditure since the Takaful operator is required to set up new subsidiaries across the country to increase distributions.

This paper is divided into five sections. Section One provides the introduction and the takaful business in Malaysia. Section Two and Three look at the concept of Takaful and its application in Malaysia. This is followed by Section Four where the marketing of insurance product and the role of agents is discussed. Section Five deals with the contract of Al-Wakalah followed by discussions on the nature of juristic debate on the application of al-wakalah in takaful in Section Six.  In Section Seven, trend analysis is given based on the company’s financial statements. Section Eight and Nine provides the financial analysis ratio. The conclusion is given in the final section.

1.1 The Takaful Business in Malaysia

In Malaysia, there are currently two Takaful operators. The first, STMB, is a public listed company and a subsidiary of Kumpulan BIMB Holdings Berhad (BIMB Holdings), the holding company which also owns Bank Islam Malaysia Berhad (BIMB), the first Islamic Bank in Malaysia to be given the license to operate according to the requirement of the Islamic laws or Shari[ah. STMB was established in 1984 and is the pioneering company in the Takaful business. Its main objective is to provide Takaful (Islamic Insurance) services at the highest standard of efficiency and professionalism to all Muslims and the population in the country. 

The other is Takaful Nasional Sendirian Berhad (TNSB), a subsidiary of Malaysia National Insurance (MNI) Berhad. It began its Takaful operations in 1993, with the birth of MNI Takaful Sdn Bhd
. In general, it is set up with the same set of objectives as that of STMB, that is to provide insurance based on the Shari[ah principles to the Malaysian public, as an alternative to conventional insurance
. In particular it will provide the industry with the desired level of competition, which was lacking prior to that and which the industry had longed for.

Both companies’ principal activities are the provision of Takaful Keluarga – life insurance in conventional sense - and General Takaful, the equivalent to the conventional general insurance schemes. Apart from having the same principal activities and objectives, both companies mirror one another almost exactly by having similar organizational structure, target segments and markets and available Takaful products. It can be said that a potential participant
 would not be able to tell the difference between these two competitors, besides the fact that STMB has been longer in the market.

Nonetheless, there is a very distinctive difference in the mode of operation of the two companies, particularly in the area of attracting and servicing Takaful participants. That distinguishing feature is due to the non-employment of any Takaful agents by STMB in selling and marketing their Takaful products. STMB expects any interested potential participants to come personally to its counters to buy any one or any combination of its plan(s). This is in complete contrast to what TNSB is doing. TNSB utilizes agents, in similar fashion to which most conventional insurance companies are operating.

Consequently, this has led to considerable interests and curiosity among numerous stakeholders of the industry, whom are either connected directly or indirectly to it. These different stakeholders include the regulators, practitioners, educationalists, students as well as the public in general, whose interests in the subject span across different fields and areas. Questions have been asked and raised that touched upon different aspects of the same subject, some of which extends into the origin and roots of al wakalah or agency itself. Hence, unless a thorough understanding of the subject is brought about, no satisfactory conclusions to these questions can be reached.

The objective of this paper is to measure the impact of al wakalah on the Takaful business, in meeting the Takaful operator’s objective of achieving a high level of performance, which is reflected by the profitability and efficiency of the company. Generally, all those interested in the affairs of a company are especially interested in profitability.
 

2. The Concept of Takaful
Takaful is the term used to describe insurance that is in compliance with the Shari[ah or Islamic Law. Section 2 of the Takaful Act 1984 defines Takaful as “ a scheme based on brotherhood, solidarity and mutual assistance which provides for mutual financial aid and assistance to the participants in case of need whereby the participants mutually agree to contribute for that purpose.” 

Takaful is a noun stemming from the Arabic verb “kafal” meaning to take care of one’s needs. Takaful means mutual help among the group i.e. each member of the group pools effort to support the needy within the group. This is exactly like mutual insurance as was practiced in the early days of insurance even today by certain groups.
 The basic objective of Takaful is to pay for a defined loss from a defined fund.
 The concept of Takaful had already existed during the time of the Prophet, Peace be upon him, where the Muslims contributed to a fund called Al Kanz under the system of [aqilah. The contribution was for the purpose of helping members of their own community who were liable to pay diyat
. The system of [aqilah’ as practiced among the Muhajirin and Ansar in Medina was often said to lay the foundation of Takaful since [aqilah’ implies mutual help and support which can also mean to guarantee each other on moral ground. However, we must understand that the system of [aqilah’ is non-commercial in nature and aims to help those in difficulties without demanding contractual payments. 

The important aspects of the Takaful operation have been summarized by the “Badan Petugas Khas” as follows:

( the company is not the one assuming the risk. Rather it is the various participants who are mutually covering each other.

( the company is acting as trustee on behalf of the participants to manage the operation of the Takaful business. As such, the company does not have any right to the Takaful benefits.

( all contributions (premiums) paid by the participants will be accumulated in the Takaful Fund.

( all payment of the Takaful benefits (i.e. claims) will be paid by the Takaful Fund. At the same time, money credited to the said fund can be invested in areas approved by the Shari[ah.

( should there be a surplus from the operation, the company (mudarib) will share the surplus with the participants (rab al mal) according to the principles of Mudharabah.

( according to the principles of mudarabah the company as the mudarib is also entitled to part of the surplus according to a pre-agreed ratio. At the same time the company is eligible to earn profits from the investment of the Shareholders fund.

( under the Islamic insurance system, the contribution by each participant should be with the intention of tabarru[
 and not exchange of goods because with the existence of tabarru[, Shari[ah considers the transaction permissible. 

Takaful is meant to foster Islamic brotherhood and stresses on the importance of solidarity among the participants who have agreed to bear each other’s specified loss like death or perils which befall a member, especially by donating part of the contributions made. Self interest motivated by material gain has no place in the Islamic insurance scheme. ”

3. A Working Model of Takaful Operation in Malaysia 

In Malaysia, the modus operandi of the Takaful system in general is presented in Figure 1.1. There is a two-tier relationship in the Takaful contract that is external in nature to the Takaful operator. The first tier is amongst the participants themselves, based on gratuity or donation (tabarru[). A certain proportion of the participants’ contributions are relocated to pay his fellow participants who suffer from a defined loss.
 This portion is placed in an account called Special Participant Account. The second tier is amongst the participants as one entity (i.e. the fund) and the Takaful operator. The balance of the proportion of the contributions is placed in another account called Participant Account, for the purpose of investments. These conditions are clearly mentioned in both STMB’s and TNSB’s proposal forms and thus become the basis of the contract.

A slight amendment to the figure 1.1 is needed when one considers TNSB’s operation taking into account of the agency system in use. This additional entity will come in between the participants and the Takaful fund as the agents act as the intermediaries. Although the agents present a new entity, the external second tier relationship, as oppose to a new tier relationship, still prevails as the agents are acting only on behalf of the company. However there still exist an internal relationship between the agents and the company (the principal), and it is the objective of this thesis to explore this particular relationship. 

Figure 1.1
Illustration of Takaful System

The fundamental difference lies in the fact that in Takaful, the contribution is paid on the basis of tabarru[. This changes the contract because with tabarru[, it is the participants themselves who are carrying the risk and not the insurance company. The company i.e. the Takaful operator is clearly not the owner of the fund but truly its trustee. Hence, the operator cannot use the contributions except as intended by the donors which is for mutual help and investments in Shari[ah approved activities. 

By including the sincere intention of tabarru[, the objectionable elements
 which made the conventional insurance to be non permissible, are automatically eliminated from the transactions. This is because with tabarru[, the contract is no longer that of exchange of goods i.e. money with money – premiums or contributions with sums insured - but that of gratuity or donation, thus eliminating the problem of deliverability (the uncertainty of when calamities will occur) and usury (the different in amount between the amount contributed and amount compensated in the event of calamity and the lapse in time between both events). In addition, the tabarru[ factor also inculcates the spirit of solidarity, brotherhood and mutual help. Any similarity to insurance is thus, only superficial.
In the Takaful proposal forms completed by the potential participants for the purpose of evaluation, the word tabarru[ is clearly mentioned and thus becomes the basis of the contract. One of the functions of the proposal form is to enable those who wish to join or participate in the Takaful scheme to offer (ijabb) themselves for inclusion. If the proposal is accepted (qabul) by the operator after all the evaluation process is completed, then a contract ([aqd) has materialized.
 

Other factors that differentiate Takaful from insurance are as follows
:

( Takaful companies invest the funds in financial instruments that are not forbidden by Islam.

( Takaful companies maintain three separate and distinct accounts – one known as the General Takaful Fund, another the Family Takaful Fund and finally Shareholders Fund.

( Takaful companies must have a Shari[ah Supervisory Council to monitor their operation to make sure they do not engage in forbidden practices such as riba. 

( Participants have the right to participate in the surplus through the concept of mudarabah.

STMB and TNSB apply the mudarabah contract besides being the trustee in describing their relationship with the participants. Both these companies regard the operation of Takaful as a commercial enterprise or Takaful at Tijari. In many researchers’ opinions, this second tier contract can be on whatever contracts that is appropriate as long as not in conflict with the Shari[ah. In other words mudarabah is not the only way and should not be treated as such. Recognizing this fact is very important, especially as it affects the position of Takaful intermediaries, i.e. the agents of the company. This contention will be reverted and discussed in more detail in Chapter Three, when STMB’s stand of not employing agents is scrutinized.

Although Takaful does appear to be similar to conventional insurance, this is only in terms of the concept of the common pool where the fortunate many help the unfortunate few. However, there are a number of fundamental differences between the two. Central to the concept of Takaful is the payment of contribution on the basis of tabarru[, a concept which Islamizes insurance and which is absent in conventional ones.

4. Marketing Takaful products : Role of the Agency System

The vital role of life insurance and family Takaful agents in spreading the use of life insurance and family Takaful are widely recognized. The agents provide personal service and it is obvious that very few people actually purchase policies or plans on their own accord without the assistance of agents. Unlike the purchase of tangible products such as cars where people are accustomed to see salespeople, most people normally wait for agents to stimulate them to purchase coverage. 

Insurance whether Islamic or conventional represents future benefits and involves current self-denial. Since few people are able to practice self-denial, the agent’s job involves stirring his prospects’ conscience and convictions by gentle or persuasive reminders before they are eventually convinced to buy the plans. The agent’s role is to reveal the desirability of and need for coverage, which many prospects fail to see or appreciate until the agent brings to their attention. The average family man need to be better informed on the importance of protecting his family against the loss of income to his family in the event of his death. The average businessperson needs to be enlightened on the advantages of coverage in protecting business interests. All classes of society need to be educated more fully on the provision of future security.

In general the roles of agents in society can be summarized as follows:

i). agents render an important service to society. They spread knowledge of the distinct benefits of having coverage and convince people to enjoy these benefits. People can rely on well-trained agents to advise and recommend them on the types of plans and settlement provisions, which will best suit their needs. In the process of using such knowledge to serve buyers, agents minimize the time and money cost of obtaining expert advice.

ii). the Takaful agents play their part in stabilizing the institution of life insurance as a whole, by giving it a wider spread of mortality risks.

iii). from a social viewpoint, they serve the nation by helping to reduce the number of dependents on charity and public relief. 

iv). agents (and TNSB) play an important part in the conservation of life and health. Their service provides contentment and assurance to participants about the welfare of their dependents. Their service helps to eliminate poverty, protect homes and families and establishment of reserves for financial emergencies. 

4.1 Functions of Agents

While the duties of agents are concerned with the relationship between agents and the company, and roles of agents between agents and society at large, the functions of agents combine both side of the spectrum.

Each agent has responsibilities to TNSB. The main responsibility is in the area of risk selection, which is the process of evaluating the prospects. This duty must be conducted honestly, cautiously and professionally. 

Nonetheless, the agent is also required to act on behalf of his participants. In the marketing process, the agent’s self-appearance coupled with knowledge and commitment is vital in persuading an individual to purchase TNSB’ plan(s). Besides that, the agent is also required to ensure the participants’ application processes go through smoothly. This will be achieved through the initial observation regarding the procedures in completing the application form according to the method prescribed by TNSB. 

The process of risk selection in effect begins at the marketing stage. This process is known as external evaluation. With external evaluation, the agent is able to gain clear and accurate information regarding a prospect before noting them down in the application form.

The approach taken in completing the form is:

i). to ask the prospect or applicant all the questions on the form with clarity and care and to ensure in getting accurate and complete answers.

ii). to observe the behavior of the applicant which can affect the final evaluation by  the company.

For application that does not require medical examination, the agent is the ultimate and only person to have seen the applicant and due to that the agent’s observation will be the only source of decision by the company.  

4.2 Family Takaful Application Form

Every information contain in the application form will be part of the foundation of a contract. It is for this reason that the form should be concluded as accurately and as completely as possible. 

Before completing the form, the applicant must be informed of Section 28, of the Takaful Act 1984, which emphasized on the importance of complete and honest answers. This is due to the legal implication that could render the contract invalid. Every application is evaluated using the following factor:

i). Health – divided into personal, past and present, and family’s medical history.

ii). Occupation – Occupational hazards are divided into two categories. Firstly, dangerous effects on health and secondly increasing risk of accidents. An example of the first category includes workers in an asbestos factory, while examples of the second category are crane operators and window cleaners at high rise buildings.

iii). Hobby – with the increase in the standard of living, many have ventured into sports which can be considered to be perilous. These include scuba diving, rallying, parachuting and others.

iv). Financial status – the agent must take into account the applicant’s financial position. The applicant should have a definite and steady income, and does not have any serious financial difficulty like owing large debts. Experience has shown that high death rate such as suicide and diseases and disorderliness resulting from depression are linked to financial reasons. 

v). Lifestyle – Medical statistics have shown that alcohol consumption and smoking increase the mortality rate as well as ensuing related diseases.

vi). Residential area – The environmental factor should be emphasized by the agent while conducting the external evaluation. An example would be the applicant’s living area; its state of congestion and its cleanliness.

4.3 Consequences of Inaccurate Information

TNSB had recorded a high number of applicants whom did not give accurate information that resulted in cancellation of their contracts. As a result, the agent should be aware that:

i). an agent is the intermediary of TNSB in its dealing with the public. If non satisfaction exists among the applicants, it will be directed to the company, very rarely to the agent himself.

ii). if the agent does not inform the company of the actual situation, then the company in return, depending on the situation, can:


a). claim back the commissions that have been paid,


b). terminate his authority from handling similar cases  or 


c). terminate his contract.

iii). his performance is affected and lesser amount of support will be granted by the company.

4.4 Problems of the Agency System

It is almost impossible to find a system which is free from problems or defects, especially a system that interacts openly with its environment. More so when the system depends to a large extent on human interventions, which are subject to a variety of human emotions and judgment, as is the case with the agency system. 

In order to find the problems that are plaguing the system, as well as the ways to minimize or eliminate them, the researcher met with the Head of the agency department of TNSB, Encik Zulkifly Zaian. In an interview which was then preceded with email correspondences, Encik Zulkifly outlined the problems of the system. There are three major problems that constitute 85% of all problems, and they are not only specific to TNSB but are associated with companies implementing the system. It must be stressed here that the system as a whole (macro level) does not cause these problems to exist, but rather they are the consequences of the action of agents ; the human aspect and an element of the system (micro level).

The three problems comprise three different area of an agent’s job, which the researcher terms as the agency supply chain, namely the procurement of Takaful applications, collection of contributions from the participants and deliverance of the Takaful certificate plans to the participants. Encik Zulkifly said that TNSB is rigorously monitoring the situation and has come up with the means of controlling these problems. 

In the procurement of Takaful applications (selling of Takaful plans) the agents utilize different means in reaching their targeted potential participants. These include among others individual and company wide presentations, convention booths, advertisements and special publication. Lately, the agents have become IT savvy by having their services advertised in the internet through personal web pages.

The problem is not so much in the means but rather in the content of the information dispersed to the public. Sometimes agents produce their own version of information concerning the services and plans offered, in contrast to standard company coverage and offerings, and this misleads the participants. TNSB takes this matter very seriously as it impedes the basic agreement and understanding between the principal and the agents. Once TNSB receives any complaint or relevant information pertaining to the issue, an in-depth investigation will be conducted, and if the agents are found to be guilty of misleading the public, the company will immediately terminate the agents’ contracts.

Apart from this, the company undertakes to produce enough stocks of brochures of the products and plans offered to be distributed freely to the public. It also has taken steps to ensure that agents do not produce their own version of publications through constant reminders, such as training and in house bulletins.

The collection of the contributions which is the second node on the agency supply chain was also mentioned earlier as one of the problem areas. Encik Zulkifly wrote the problem here is that some of the agents do not hand over the contribution money immediately to the company once the money had been collected from the participants. The company does give some reasonable time for the handing over process, but some agents still violate the time limit. The company views this matter seriously as it could lead to the misappropriation of the contributions. If that happens, it will again infringe the contract between the principal and the agents and if proven guilty, the agents’ services will be terminated. The agents are continuously reminded of the consequences of misappropriating contributions money through training, seminars and in-house bulletins. 

Besides this, TNSB implements another controlling mechanism in minimizing and eliminating this problem. The company will directly notify the participants by producing either renewal notice or lapse notice and periodic collection statement. In this way, the participants will be informed whether the contributions that they had paid had been received by the company. In the event that differences occur between the amount paid and the amount received by the company, the participants either can inform the company, or confront the agents themselves. This will ultimately, prevent the misappropriation of contributions.

Finally, the problem of deliverance of the Takaful certificate plans to the participants. Some of the agents failed to deliver the certificate after making the sale, which amounts to poor after sales service. Not only the agents in general have failed in their responsibilities, but the image of the company will be tarnished by these failures. TNSB has decided to mail the certificates directly to the participants in order to prevent this problem form appearing again.

In managing our daily lives, there are some among us who are only skillful and knowledgeable in certain areas. Therefore in order to avoid injustice and oppression, Islam has laid forth guidelines as a means of preventing harm and removing hardship to its followers by making al wakalah permissible. In a given situation, a party or principal cannot perform a task due to certain circumstances, which could include being less skillful or simply due to the non-viability of doing it alone, he can ease his worries by appointing another party or agent to overcome his predicament. In return, the agent will be rewarded for his effort in bringing the task to a successful end. 

The emergence of this concept of agency is so vital to human kind, as it is practice on a large scale in their daily activities. For example, in today’s world, various trading activities which involve among others, investment activity, trading of shares and capital investment, as well as marketing activities that is being practiced at TNSB, depends to a large extend on the skill and expertise of intermediaries. These qualifications are essential in order to secure the safety of the capital invested and to protect the rights of individuals from being infiltrated. 

This spirit of helping one another can also be seen from other economic areas of society that also include the takaful scheme itself, which is a scheme based on brotherhood, solidarity and mutual assistance.

As such, it would not be too drastic to say that takaful and al wakalah complements each other. The takaful industry needs agents to fully explain the concept of takaful to the public, the majority of whom is still unaware of the importance of coverage against possible tragedy. More importantly the agents play a vital role in explaining the beauty of the principle of tabarru[ in takaful, which differentiates it from conventional insurance, a principle that Islamizes insurance and brought it to be in compliance with Shari[ah. Takaful is meant for everyone, not just to the Muslim and at this moment in time, there is no other viable way to spread this message to the public other than members of the public themselves who have been appointed as agents. 

From the economic point of view, agents provide many advantages to the company that can only help it to improve its performance. Through their mobility and the degree of exposure to the public that they enjoy, the level of penetration into various segments of the public can only be expected to be high. Also, due to their position of having to deal directly with the public, it leaves them to be more aware of public perception and expectation, making them to be able to react to changes that the environment would bring, and relaying vital feedback to the company.  Through regular and decisive training
, the agents can only get better in discharging their duties, maintaining or even exceeding their service quality and consequently furthering the image of the company to new greater heights. Although there are negative reports about the conducts of agents, in particular misrepresentation and negligence, these incidents are few and far between, and defaulters have been dealt with accordingly. It is respectfully submitted that the benefit that the agents will bring to the takaful industry in particular far outweighs any cost, financial or not. These benefits will eventually spur the takaful companies to competitively and aggressively compete against their conventional counterparts whom already enjoy the fruits of their agents’ labor. 

The takaful industry in return provides the avenue for agents to hone their entrepreneurship skills in building a sort of a mini business for them to capitalize on. It also provides the means of accumulating personal income and wealth through the commission scheme. By employing agents, the takaful operator on their part, helps to reduce the unemployment rate prevailing in a developing country.

Both the symbiotic interactions between the takaful operator and the agents will contribute positively to the development of the country, on the bigger picture, especially through the mobilization and distribution of wealth, which are vital for the economic prosperity of the country. 

5. The Contract of Al-Wakalah
Before a further discussion is undertaken, it is necessary to have a brief and clear understanding of the underlying concept of al wakalah in Islamic Law. Where appropriate, comparisons between the concept and TNSB’s agency agreement
 will be made and the similarities pointed out. 

Al wakalah is a term built on the root word ‘wakalah’. The word ‘wakalah’ appears in the Qur’an in several places and bears several meanings, but in spite of that, they are all used to indicate “a representation of a person on behalf of another person in certain dispositions”.
 It could mean al hifz (to preserve or to defend)
, or al tafwid (to entrust)
 or to be responsible for arranging one’s affair.
 The Majallah
 provides the following definition:

“Agency consists of one person (principal) empowering some other person (agent) to perform some act for him, whereby, the latter stands in the stead of the former in regard to such act (an authorized act)”.
The contract of al wakalah or agency falls under the realm of the concept of representation or deputation (al niyabah). This idea of deputation was established in its complete and comprehensive form in Islamic law, together with the birth of Shari[ah.
 This fact is consistent with other concepts or contracts pertaining to Islamic commercial law and transactions. In an Islamic system, all regulations and rules of law in Islam must be derived from the Qur’an and the Sunnah. In contrast, the same concept of deputation in the west, which is based on Roman law, only derives its complete form late in the century.

Mohammad Deen highlighted a statement by Al Sanhuri to illustrate how definite Islamic law is in this field of deputation. Sanhuri states:

“ Islamic jurisprudence is extremely cautious and can be distinguished from Western jurisprudence by its advancement in promoting the idea of deputation in the formulating of contracts. It excelled over the Roman jurisprudence, which was known for its scarcity in this field, as has been seen.”

This statement indicates that Muslim jurists have deliberated on this matter and have progressed to an advanced level, earlier than other scholars did. An example given by Al ‘Ani on an issue that has not yet been touched in the West, is on the extensive discussions among the jurists to decide whether the effects of the contract and the rights and liabilities take effect between the agent and third party or between the principal and the third party. This is because, generally the agent contracts in his own name and not in the name of the principal, and in Islamic law effects of agency is illustrated by the total representation of the agent in establishing a contract with a third party. This has resulted in the jurists to make a distinction between the effect of a contract (hukm al’[aqd) and the rights and obligations (huquq al [aqd) created by the contract. Majority of the jurists believes that the effects are reserved for the benefit of the principal, while the rights and obligations for the agent. All of them are of the opinion that when entering into a contract, the agent may do so either in his own name or in the name of the principal. 

5.1 Categories of Al Niyabah
As previously stated, al wakalah is a type of al niyabah. Al niyabah in turn can be divided into several categories according to sources of authorization, scope of authority and time concern.

5.2 Sources of Authorization

From the perspective of sources of authorization, al wakalah falls under the category of agreed deputation (al niyabah al ittifaqiyah).
 In this type of deputation there must be an agreement between the principal and the deputy in order for it to be valid. As such it fits the requirement of al wakalah since in al wakalah there must be a mutual agreement reached between both concerned parties. The agreed deputation also includes testament (al wassiyah) and an unauthorized act (al fudalah).

Although these three types of contracts belong to the category of agreed deputation, the manner in which they are executed differs. The differences occur at either the point in time when the agreement is reached or the point in time when the disposition is undertaken. In al wakalah, the agreement and the disposition are undertaken during the principal’s lifetime, whereas in al wassiyah, the disposition is undertaken only after the death of the principal. In al fudalah, the act happens during the life of the principal, but the agreement is reached only after the act was undertaken, whereby it becomes valid when the principal ratifies the act.

In the case of TNSB, there exist an agency agreement specifically to govern the relationship between the Company and its appointed agents. The sampled agency agreement showed that the contract is between the principal that is TNSB of the one part and the agent, Puan Norayu Omar, of the other part. The agreement is reached by both parties putting down their respective signatures in the presence of witnesses, on the first page right after the last page of the terms and conditions. This is a form of an agreed deputation and it is the standard procedure regulating the agreement of majority of contracts.

5.3 Scope of Authority

According to the scope of authority, al niyabah is divided into general deputation (al niyabah al ammah) and special or specific deputation (al niyabah al khassah).
 Subject to the terms and conditions of the agency agreement, al wakalah can belong to either type of deputation, of which it will then assume the title of either general ([ammah) or special (khassah). To be a special wakalah, at least one of the following conditions must exist. Firstly, the authority is limited to either a particular person (agent), or to a particular group of people (agents), and secondly, the person or group has been authorized to perform a special disposition. The TNSB agency agreement fulfilled both conditions. The authority to act on its behalf is conferred to only one person, which is to Puan Norayu, and she is authorized to only “ procure and transmit to the Company applications for family Takaful…” 

5.4 Time Concern

Basing on time concern, the deputation can be divided into two types, that is the deputation undertaken during the principal’s lifetime and the deputation after his death.
 It is obvious that the al wakalah under TNSB belongs to the first type, and since TNSB is a Company that is incorporated under the Companies Act 1965, the deputation is undertaken before its liquidation. In so forth, until such time, the Company is considered to be of a going concern business entity.

5.5 Sources of Legitimacy 

The practice of al wakalah has been unanimously agreed by all Muslim jurists to be permissible and lawful. This accorded legitimacy stems from evidences retrieved from the primary sources of divine knowledge. It is inferred from some texts in the Qur’an. Certain traditions from the Prophet, peace be upon him, state it clearly, while others imply it. Though the concept of al wakalah is generally recognized, it would be inspiring to see how the relevant verses and traditions are related to it.

5.6 Sources from the Qur’an

The Qur’an contains several verses that deal with the lawfulness of al wakalah. None of the verses directly testifies its permissibility though, and it was through the process of ijtihad that the Muslim jurists were able to relate the verses to the concept of al wakalah. The most significant verse that represent its permissibility, is the following:

“…Now send ye then one of you with this money of yours to the town, let him find out which is the best food (to be had) and bring some to you, that (ye may) satisfy your hunger therewith…”

This verse relates to the episode whereby one person was appointed among the Companions of the Cave, to go to the city to buy food with their silver coin. 

Another verse which proofs the legitimacy of al wakalah is translated below:

“If ye fear breach between them twain, appoint (two) arbiters, one from his family and the other from hers, if they wish for peace, God will cause their reconciliation, for God hath full knowledge, and is acquainted with all things.”

According to Al Sharbini, the above verse is used by the Shafi’i jurists as the proof for al wakalah, since they consider arbitrators as agents. However their view is criticized by others who claim that arbitrators cannot be construed as agents, due to the different nature between arbitration and agency. Nonetheless, this issue is ijtihadi in nature and therefore can be subjected to scholarly debate.

Yet another verse which is being used as a referral point is the following verse:

“Go with this my shirt, and cast it over the face of my father: he will come to see (clearly). Then come ye (here) to me together with all your family.”

This verse describes the order that came from Prophet Joseph to his brothers, and to some jurists, this is akin to al wakalah.

5.7 Sources from the Sunnah 

The practice of al wakalah was commonly practiced in the early period of Islam. The Prophet, peace be upon him, had in fact been directly and indirectly involved and encouraged the proliferation of the activity.

A hadith reported by Abu Dawud, Al Baihaqi, al Dar Qutni and al San’ani provides further proof on the recognition and approval of the Prophet, peace be upon him on the legality of the practice of al wakalah. The hadith reported an event whereby the Prophet, peace be upon him, addressed Jabir b. Abdullah who was about to go to Khyber. The Prophet, peace be upon him, said: “ If you meet my agent, take or ask from him fifteen wasq” 

It is known too that the Prophet, peace be upon him, commonly appointed agents to perform certain duties on his, peace be upon him, behalf. One of the duties is the collection of alms (zakah), and it was narrated in a hadith by Abu Hurairah that the Prophet, peace be upon him, sent Caliph ‘Umar for this purpose. In all these instances, the assistants chosen by the Prophet, peace be upon him, acted out the disposition in the form of al wakalah.

5.8 Types of Al Wakalah
It was demonstrated earlier that al wakalah originates from the concept of al niyabah. 

The next logical step would be to classify the types of al wakalah per se, by basing on the classifications drawn up by the jurists. It is worthwhile to repeat that whenever possible, the discussion will include references made to TNSB agency agreement. 

In classifying the different types of agency, the jurists normally examine by means of various considerations. They might look at the subject matter of the agency, refer to the limit of an agent’s authority, the criterion set up by the principal to be fulfilled by the agent or consider the time scale in which the agency is operated.

5.9 Based on Subject Matter of Agency and Scope of Authority

Under this basis, an agency can be divided into either a general agency (al wakalah a l [ammah) or special agency (al wakalah al khassah).
 Due to the nature of TNSB’s agency agreement, it is a form of a special agency. When the appointment of an agent is for a particular disposition, such as to procure and transmit applications for family Takaful, he is under obligation to dispose within the scope of that particular disposition only. He is not allowed to exceed this limit such as by procuring and transmitting applications for general Takaful (insurance against hazard).

In some cases, the wordings of the agreement indicate general expressions by the principal to authorize the agent. Nonetheless, in real sense, it remains a specific agency. The TNSB’s agreement may say: “ The agent is authorized to procure and transmit to the Company applications for Takaful.” In this instance, the more general expression of Takaful is used, instead of the more specific family Takaful. Consequently, the agent will now be able to procure and transmit applications for all of the Company’s Takaful products, and not limited solely to family Takaful. Nevertheless, that is all he is allowed to do, that is to procure and transmit (i.e. to sell) Takaful applications. He has no authority to transact on behalf of the Company in the buying and selling of the Company’s furniture for example.

Accordingly, he has no ostensible authority and if he exceeds his authority or acts in contravention of the principal’s order, his actions are not binding on the principal. In the TNSB agreement, this point is clearly presented in clause 15,
 under the heading of Agent’s Authority. If the agent persists in exceeding his authority, his act is classified as an unauthorized act or al fudalah, which is subject to ratification by the principal in order for it to attain validity. Usually, the principal will only ratify the act only if and when the principal had obtained benefits or gained extra advantages out of it. Since it is usually at the discretion of the principal, the ratification would normally not be mentioned in the agency agreement. Clause 16 of TNSB agency agreement
 appears to eliminate any possibility of ratification, since the agent is not allowed to receive any money due except on contribution receipts. This means that the agent can only sell the Takaful plan at predetermined prices determined by the Company.

5.10 Based on the Characteristics of the Agency (Sifat al wakalah)

When discussed under this classification, the agency can be formed under two options. These options are absolute (mutlaqah) and restricted (muqayadah).
 The agent working on behalf of TNSB is bounded by certain confinements and restrictions under the terms and conditions of the contract, imposes by the Company.  An example of this restriction in which the agent is obliged to follow is to be found under clause 6.

It could be argued that the classification into special agency, from the previous section, and restricted agency in this section is redundant. This argument holds true only if and when the specification on the type of disposition is taken as a restriction. What it means here is that if the principal listed down the means in which the agent can disposed of the work, the agent are obliged to follow them. Example given is when the principal ordered the use of telephone; the agent cannot utilize any other mode, such as that by using e-mails. In this case then, the restricted agency has the same nature as a special agency. This is the only difference, slight it may be, between a restricted and a special agency. Hamad added that the restriction of the method of disposition only applies to restricted agency and not to special agency.
 

5.11 Based on the Time Factor

Classification based on the time factor divides the agency into two types, namely provisional or temporary agency (al wakalah al mu’aqqatah) and non-provisional or permanent agency (al wakalah ghair al mu’aqqatah).
 The difference between the two types of agency is that in provisional agency, the agency is terminated after a specific duration, after which the agent may no longer be involved in any agency transactions. Non provisional agency refers to an agency without any imposition of any particular time limit. Accordingly, the agency comes to an end only with the completion of the subject matter of the agency.
 It should be noted that in both cases the determination of the time factor corresponds to the length of time to the date when the agency is finally terminated.  The researcher will relate this time factor to the termination clauses of TNSB agency agreement, although a detail discussion of the termination of agency is outside the scope of this thesis.

The agency agreement of TNSB contains two clauses, 26 and 27, with regards to the treatment of termination of agency.
  The clauses highlighted the events that would lead to this termination. Consistent with the general interpretation as well as the nature and approach of Takaful agency, the agreement does not mention any specific duration, making it a non-provisional agency. Basically, the agent brings in new customers at different times that resulted in different dates of maturity of the respective policies. Alas, the work of the agent does not end and consequently be terminated at the conclusion of a sale or at the maturity of one of the Takaful contracts. The relationship between the Company and the agent will continue until one of the reasons stated in the two clauses materialized. The Company does not enter into individual agency agreement with the agent that corresponds to each and every individual Takaful plan. One agency agreement is suffice to cover multiple transactions between the agent and the Takaful participants, so long as the agents abide by the terms and conditions of that one agreement. Hence, the imposition of any time limit will constrain the revolving nature and scope of the agency work. The only association with time is to be found under clause 27(f), whereby the agency is terminated by the death of the agent.

5.12 The Hiring of Agent (Al Wakalah Bi Ajr)

Under this section, the discussion will be centered on two main issues. The first issue is on the remuneration of the agent, whether the agent must be remunerated for the services rendered. The second issue is if the agent is remunerated, will this bind the principal and the agent to the agency agreement.

The hiring of an agent comes under the heading of contracts of hire ([aqd al ijarah) of Islamic classical texts. Majority of jurists’ opinion is quite flexible in a sense that it is lawful and acceptable, with or without wages (ajr) or remuneration. The Shafi’i jurists maintain that the agent has no right to accept remuneration unless it is part of the contractual agreement, or when circumstances may indicate that remuneration should be paid. Nonetheless, there is still an opposing view to this general rule. In the Hanafi jurists view the agent must always be paid for the job undertaken, even when there is no concluded contract stipulating the remuneration and even when this was not requested by the agent.
 

Agency is a possible contract ([aqd jaiz) and it only changes its form to a true or real sense of a contract when the agent undertakes or performs the set tasks, not at the time when he signs on the dotted line of the agency agreement. Thus, whenever this act is performed, he can then decide on his own whether to accept remuneration or not. If he accepts the remuneration, he must be treated according to the contract of hire, and the agent must have exercised his performance with professional due care and diligence. In the event that the agency is gratuitous or that the agent has decided beforehand that he would not accept any form of remuneration whatsoever once the act has been done, he must again ensure that he will perform the task ethically with professional due care of a reasonable prudent person. In Islam, one can be rewarded in the hereafter too and if the agent do not get any material reward here and now, the fact that he has performed the task gratuitously, it is considered as a good deed (m[aruf) on his part. Thus, the opinion of the Hanafi jurists will limit the scope of agency to the exclusion of gratuitous agency contracts, which can be linked to eternal rewards in the hereafter. It would be sensible to again highlight the fact that this difference is ijtihadi in nature, and thus is open for scholarly debate.

Extending this discussion to the agency agreement between TNSB and Puan Norayu, a clause is inserted at the front page of the agreement, which applied to the agent’s remuneration. 

In this instance, the Company will pay commission ([umlah) for every family Takaful plan sold, for a specified period. The calculation and duration for eligibility of commissions will be discussed in section three of Chapter Three. The agreement states that the agent agrees to accept the commission, making her unable to decide whether or not to accept the remuneration herself. Logically, the agent will most likely opt for remuneration, even when the decision is passed to her, principally to satisfy the effort that she had put in, and also for the reason that this could be her only channel of income. It will provide the agent the motivation she needs for the continued commitment on her part. Furthermore, this clause is consistent with the opinion of the jurists, particularly the Shafi’i jurists.

As such, according to the general principle, the agent must be treated with regards to the contract of hire under the category of relationship between principal and agent. The contract of hire also governs the relationship between employers and employees, but this particular agreement does not come under that relationship, due to clause 31 of the contract, which specifically eliminates this possibility.
 

The TNSB’s agent has a fiduciary duty to perform his task professionally and ethically by a few terms and conditions that touch upon the subject of his performance, no more so than clause 7 of the agreement. This clause recognized the agent as a trustee of the Company.
 

Moving on to the second issue, the jurists differ in their opinions on whether or not agency with remuneration is binding. Mohammad Deen made the conclusion that the majority of the jurists do not consider agency with remuneration to be binding (lazim) because there is a possibility that the principal might dismiss his agent or that the agent might wish to resign from the agency relationship. In other words the contract can be unilaterally revoked.

5.13 Plurality of Agents and Reassignment of Duties

The discussion on the plurality of agents, or the hiring of more than one agent to work on behalf of the Company and delegation of authorities, and whether it is permissible by Islamic law is appropriate, due to the nature of the Takaful agency arrangement.

5.14 Plurality of Agents

All Muslim jurists agree that plurality of agents is lawful.
 However, in the standard agency relationship as shown by the TNSB agency agreement, only one person may act as agent. Nonetheless, more than one agent can be appointed in one contract, especially in cases of litigation. What has evolved here now is the categorization of the relationship between the principal and the agent into two types or categories. The two categories are:

i). One agent in one contract (it may also be categorized as many agent in different subsequent contracts, with the same set of terms and conditions. This is also the basis of the Takaful agency.)

ii). More than one agent in one contract.

The categorization is based on the opinion of the Hanafi jurists whom, the researcher respectfully submitted, best represented the position of the jurists when it comes to this subject.

Apart from the categorization, another point that seems to be more essential is how do the agents carry out their disposition, that is do they carry them out individually or collectively. The opinion of the Hanafi jurists again provides the preferable solution to the question. According to them, if the principal authorized more than one agent in different contracts (as is the case of TNSB), they are allowed to act independently and individually. This is due to the fact that the appointment and the authorization of agents in a specific contract and under specific conditions is considered and understood as circumstantial evidence of the permission by the principal for the agents to act individually and it is not necessary for him to consult the others. However, if more than one agent is appointed in one contract, they cannot act individually except by the consent of the principal.  They can act individually, however, if the disposition which they were asked to perform does not require mutual consultation or if it is impossible for all agents to be together.
 

The TNSB agency agreement seems to be consistent with this view. Although it is a one-agent one contract type of agreement, it does not specifically prohibit the agents from collectively soliciting applications for family Takaful. As such, the agents are free to solicit applications in any manner they think fit, either individually or collectively, while maintaining their professionalism and due care. Example of collective efforts include joint presentations made to selected target organizations, opening special booths at public places or mere consultation between one agent and another.

5.16 Reassignment of Duties

Moving on to the issue of assignment or delegation of duties by an agent to a sub-agent, the general rule is that an agent cannot delegate his authority by authorizing or appointing a sub-agent. This rule primarily arises out of the personal trust and confidence placed by a principal on his agent. Nevertheless, the jurists have given an exception to this rule especially in cases where it might be impossible or when there are difficulties for the agent to discharge his duties alone. The jurists, with the exception of the Shafi’is, agree that the agent can sub-delegate with the prior consent of his principal. Unless and until the principal has granted the power to him, he cannot appoint a sub-agent.

The delegation of authority to a third person is viewed seriously by TNSB. The agency agreement contains two clauses 18 and 30 that consider the matter. Nonetheless, the Company does not forbid entirely the delegation, for it may still allow the delegation by written consent, provided that the agent informs it of the need to do so.
 This is consistent with majority of the jurists’ opinion.

It might be worthwhile to highlight that the agent cannot delegate only his authority. Where the task is in the nature of mere administrative duty (acts which do not require discretion or a particular skill), it is allowed to delegate even without prior consent of the principal. An example of an administrative duty is the writing of letters of notice. Since the act does not involve a confidential relationship, the agents may sub-delegate such acts.

5.17 The Elements of Agency Contract (Arkan Al Wakalah)

The majority of jurists list four elements to be essential in order for the agency to be valid. These four elements are the sighah, muwakkil, wakil and muwakkil bihi.
 The Hanafi jurists consider only offer and acceptance as the elements of any contracts, agency included. 

Sighah or formation consists of ijab and qabul. Ijab is the expression that refers to making an offer while qabul is the expression of accepting that offer. Both of them represent the expression of a contract, which in turn indicate the consent or agreement of both parties to the contract. Muwakkil is the person who delegates his disposition to another person, whereas wakil is the other person who accepts that delegation from the muwakkil. Hence, muwakkil is the principal and wakil is the agent. Muwakkil bihi refers to the subject matter of the contract, which in TNSB case, is the family Takaful products and plans. 

It should be appreciated the fact that the conditions that must or must not be present concerning the creation of contract is consistent in all form of contracts. These contracts include the contract of sale, partnership, agency, guarantee, marriage and others, which are govern by the Islamic law of transaction (mu[amalat). As such, apart from the difference in the nature of the contracting parties, namely, principals and agents, as compared to buyers and sellers in sales contracts, all other elements and criteria for the creation of the agency relationship remains the same. These other criteria include the capacity of the contracting parties to enter into a contract, the concept of contractual session (majlis al [aqd) and the protection against usury (riba), gambling (maysir) and uncertainty (gharar) concerning the subject matter.
 Rosly argued that equal counter-value ([iwad) must also be present to make the contract valid.
 A detail discussion of these criteria is outside the scope of this thesis.

It is an undeniable fact that the coming of Shari[ah gives rise to the idea of deputation that forms the basis of the concept of al wakalah in Islamic law. The Shari[ah provides the sources for various branches of law, as a whole, which are then prescribed in the Qur’an and Sunnah, which consequently guide the Muslim jurists in their interpretation. 

As has been seen, the definition and detailed discussion of al wakalah dismiss any allegations that contemplate the theory of agency does not exist in Islam. Al wakalah was practiced in the times of our Holy Prophet, peace be upon him, and its significant importance continues to this day, whereby its scope has extensively evolved. Consistent with this, TNSB, with the guide and direction given by its Shari[ah Supervisory Council, has adopted the concept and implement the system to reap the benefits that it brings. These benefits will be the subject of the next chapter, where they will be explored more in depth.

6. STMB’S reasoning for not adopting Al-Wakalah system in marketing

The researcher now turns the attention to the issue that forms the pillar of the creation of this thesis. With several of the positive points relating to al wakalah mentioned above, it is quite perplexing that STMB does not use agents. Why is that the case? Why does STMB ignore this seemingly successful strategy to further enlarge their market share, to strengthen their grip even more on the industry, given the fact that they had a head start in this industry? Later when company performances are analyzed, it will be obvious that STMB has unwittingly opened the door for TNSB to catch up and close the gap between them. In some instances, TNSB had overtaken STMB as the preferred takaful operator. Does this unwillingness has to do with Shari[ah matters that prohibit the utilization of agents, matters other than those discussed previously? Or does it have to do instead with the interpretation of the law of Shari[ah, namely fiqh mu[amalat. 

The researcher will delve into this issue to provide the answers for the above questions, to see how did STMB arrive at the decision of not using this channel as one of their strategies.
 It will also be discussed if there is any possibility of STMB changing this plan in the future where expected competition in the industry will be even more intense. 

6.1 The Implication of Fiqh In STMB’s Decision
Within the takaful circle, many of those involved in the industry have heard various reasons, which tried to explain the rationale behind STMB’s decision. None of them is more serious than a presumed statement from STMB itself, which claimed that agency is forbidden (haram), although it has been reported by some practitioners that STMB had retracted this statement. Not many concrete evidence can be used to clearly explain STMB’s stand, making the issue vague and not as clear-cut. A significant indication to represent STMB’s decision is best derived from a working paper presented by the CEO of STMB, Dato’ Mohd Fadzli Yusof at one of the seminars on Islamic Insurance, and has since been published in a book used to train takaful desks administrators. Quote: 

“According to the Encyclopedia On The Theory and Practice Of Islamic Banking (al-Mausu’ah al-Ilmiyah Wal-Amaliyah Lil-Bunuk al-Islamiyah), published by the International Association of Islamic Banks, it is prohibited to deduct management expenses from the al-Mudarabah capital or its realized profit. The takaful contribution is the Mudarabah capital provided by the participant, therefore the capital or its investment profit cannot be used to pay for financing the agency system (al wakalah) in view of the fact that agency cost is a component of the management expenses which should be borne by the operator.” 

A couple of things emerge from the statement above that could clarify some of the questions asked earlier. Firstly, it seemed that the main contention lies in management expenses, whereby agency cost that include agents commissions, is part of the expenses. As such, the stand that STMB took resulted not from the employment of agents or directly due to agency per se, but rather on the treatment of the cost for agency and to whose responsibility should it be borne. STMB argues that because of the prevailing mudarabah contract that governs the relationship between the company and the participants, it cannot use the capital as well as the profits made through investments of the capital, to pay for remunerating the agency system. 

Secondly, by referring to the encyclopedia instead of divine primary sources of knowledge, this issue is thus a fiqh issue, certainly not due to Shari[ah. By following a certain juridical interpretation or ruling governing management expenses, STMB has decided to forgo the implementation of al wakalah. This is a classic example whereby the strategic management process of a company is constrained by adherence to a particular ruling of one of the legal schools of Islamic jurisprudence.
 Comparatively, this would mean that TNSB, in employing the agency system, complies with the ruling of other legal school, for it would be constrained too, if it were to follow the footsteps of STMB.  Again it would be worthwhile to reiterate the oft-repeated statement that there is nothing wrong with the different opinions between the jurists as they are unavoidable due to the nature of ijtihad. The various rulings pertaining to management expenses of the four legal schools will be elaborated to see which school’s opinion both company respectively belong to. 

The analysis is made with reference to Figure 1.1 and through the following argument, it will be clarified that STMB’s reasoning particularly to Dato’ Fadzli’s statement above is very weak, and that it can indeed implement the system of al wakalah.

If we recall, figure 1.1 illustrated among others the relationship between the company, as the takaful operator and the participants. Besides being the trustee, the company practice the principle of mudarabah to divide the profits generated from the investment of the capital derived from the contribution pool, with the participants. The company’s position as a trustee is a no contest. What is being contested here is the contention that only mudarabah can be used as a means of rewarding the company. As such, because of mudarabah and from the argument of STMB, the company as the mudarib cannot charge the management expenses to the takaful fund. It is respectfully submitted that mudarabah is not the only feasible way of maintaining a profitable relationship with the participants. This second tier relationship can even be based on the concept of al wakalah itself, whereby the company will act as the agent of the participants for the management of the fund, instead of being a mudarib. In this case, the company will be paid a certain amount of fee, from the participants or the fund, as payment for the services rendered, as oppose to a share of profits. Looking from the economic perspective, if the mudarabah principle still prevails, the researcher believes that by not being able to charge the management expenses to the takaful fund, will result in unnecessary burden on STMB. This would make it difficult to compete on a level playing field with not only TNSB but also their conventional counterparts, who do not share similar burden.  Hence, this issue will not be relevant if the relationship governing both parties is based on al wakalah, or even for that matter, any other workable contract that does not contradict with Shari[ah. This reasoning is important, as there might be other takaful operators in the future that might use other form of contracts that is not necessarily mudarabah. 

STMB should not equate the principle of mudarabah with total prohibition of the agency system. Interestingly enough, even if it decides to continue with mudarabah and at the same time implement the system, it can still avoid going against the definition given in the encyclopedia. The reason for this is because the issue of non-permissibility will only arise if the payment to the agents, which is perceived as management cost, is taken from the capital or deducted from the gross profit. Should the payment be taken from the share of profit of the mudarib, i.e. the company’s share after paying the profit share attributable to participants, the issue will not be relevant any more either. Putting it in a form of a question, if STMB cannot deduct the particular expenses from the capital or gross profit, why not it deduct the expenses from its share of the profit? If there is no profit made, the expenses can be covered by the company by utilizing the shareholders fund. This reasoning means that the management expenses will always be borne by the company or operator, which is in fact consistent with the last line given in the definition. 

As stated earlier, Muslim jurists are divided over the issue of the management expenses incurred during a business. The Shafi’is view is that covering such expenses from the mudarabah capital or its realized profit will lead to the element of gharar (uncertainty) and the presence of gharar makes the contract void. It is apparent that the concept of STMB over management expenses is based on this view. The other schools of law have held the view that expenses can be deducted from the business account or realized profit depending on the nature of the expenses. The Hanafis and Malikis would confine the permissibility to the case of journey and its related expenses to cover both the lodging and food. Hanbalis, on the other hand, do not limit it to the case of journey whereby the manager i.e. the mudarib may deduct his management expenses from the account even during his stay in his hometown. These expenses are related to necessary expenses such as food, cloth, lodging, salaries of employees and the like, but must be at the standard norms of the society or industry. According to Hanbali also, all expenses must be deducted from the gross profit, if any, and in the event of no profit, it could be reimbursed from the capital.
 Therefore, we could say that TNSB concurs with the Hanbalis due to a high correlation between what it practices and the school’s view, with regard to management expenses.

Although in Malaysia, we conform to Shafi’is view on devotional matters, on matters concerning business transactions or mu[amalat, we tend to take various views from the other schools too. According to Bakar, the legal theory developed by Shafi’i   is the best for areas of law which are fixed such as devotional matters and the like because this school of law was never involved in areas of law which are flexible and worldly-oriented,
 as in the case of business transactions. Consequently, STMB can adopt this view for the implementation of al wakalah and change its plan as well as modify its strategies in order to face the impending competition. Adoption of views from other school of laws will not be inconsistent with STMB’s plan or, for the sake of comparison, that of its related company, BIMB, as they have adopted views of other schools besides Shafi’is in other spheres concerning their operations. Examples of these are given below:

Takaful is permissible in Islam, because it is based on the contract of tabarru[at (tabarru[). Consequently, as this contract is unilateral in nature, the element of gharar is tolerable from the Islamic perspective. This view of gharar being tolerable in unilateral contracts is that of the Maliki school of law and not the Shafi’is. The Shafi’is are of the opinion that gharar is not tolerable in any contractual circumstances, and unilateral contracts must be free of it.
 Hence, STMB would not have been able to implement the takaful business if it has followed the Shafi’is view.

BIMB is operating a parallel or two-tier mudarabah in its mudarabah transactions. A two-tier mudarabah involves three parties that include the capital providers (i.e. the depositors in mudarabah savings account), the intermediate mudarib (i.e. BIMB) and the final mudarib (the entrepreneur in mudarabah financing). This parallel mudarabah or mudarib yudarib is only acceptable according to the Hanafi in contrast to the majority of the scholars.
 

Both STMB and BIMB recognized their profit on a cash basis. Only the Malikis and some Hanbalis believe that profit should be recognized only when distributed between the two parties, i.e. on a cash basis. Hanafis and some Shafi’is say that profit should be recognized on a realization basis.
 

6.2 Commissions and Scheme of payments.

TNSB produced a standardized Wakil’s (agent) Schedule of Commission for all the takaful plans under the Family Takaful Business. This schedule is appended herewith under Appendix 2. There are eight types of takaful plans, all of which offer similar scope of benefits to STMB’s as well as to their conventional counterparts. For example, Takaful Mesra is equivalent to Takaful Keluarga (STMB) and basic life insurance policies (conventional), Iqra is to Siswa (STMB) and education policies (conventional), and Medic is to Rawat (STMB) and hospitalization policies (conventional). 

6.3 The Commission Schedule and Methods of Payment 

Before illustrating how the commission is distributed, a brief explanation of the schedule will be forwarded, with reference made to Appendix 2.  The takaful plans offered are named and denoted with the letters A to H. Under Takaful Mesra, the duration available for the plan ranges from a minimum of 5 to a maximum of 20 years and above. The same duration is available for Iqra and Jariah, since they share similar commission rates as to Mesra. The upper horizontal column represents the certificate year, which is the age of the plans or certificates from the date of issuance. The certificate year begins from year 1 and ends at year 8. This represents the duration of time whereby the agent is able to receive commissions for each plan sold. In other words, the agent is given up to eight years to continuously receive commission on takaful plans issued under his name, from the date of issuance. Exception to this is the first three plans and the five-year Takaful Mesra plan, which is for a duration of five certificate years only. Note that for these four plans, there are no percentage or commission rates, i.e. NIL for certificate year of 6 to 8 years. The figures underneath the percentage symbol represent the commission rates available to the agent for the respective plans. The illustration below will provide a better understanding of how the schedule of commission works.

Table 6.1
Illustration of Agent’s Commission under Takaful Sejahtera, Medic and Mesra plans

	Plan:
	
	
	Sejahtera
	
	
	
	
	

	Yearly contributions:
	
	RM1200.00
	
	
	
	
	

	Monthly contributions:
	RM100.00
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Certificate Year
	
	1
	2
	3
	4
	5
	6 to 8

	
	
	
	
	
	
	
	
	

	Commission (%)
	
	10
	5
	2.5
	2.5
	2.5
	Nil

	
	
	
	
	
	
	
	
	

	Commission (RM)
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Yearly
	
	
	1200
	600
	300
	300
	300
	Nil

	Monthly
	
	
	100
	50
	25
	25
	25
	Nil

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Plan:
	
	
	Medic
	
	
	
	
	

	Yearly contributions:
	
	RM1200.00
	
	
	
	
	

	Monthly contributions:
	RM100.00
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Certificate Year
	
	1
	2
	3
	4
	5
	6 to 8

	
	
	
	
	
	
	
	
	

	Commission (%)
	
	10
	10
	10
	10
	10
	10

	
	
	
	
	
	
	
	
	

	Commission (RM)
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Yearly
	
	
	1200
	1200
	1200
	1200
	1200
	1200

	Monthly
	
	
	100
	100
	100
	100
	100
	100

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Plan:
	
	
	Mesra - 20 and above
	
	
	
	

	Yearly contributions:
	
	RM1200.00
	
	
	
	
	

	Monthly contributions:
	RM100.00
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Certificate Year
	
	1
	2
	3
	4
	5
	6 to 8

	
	
	
	
	
	
	
	
	

	Commission (%)
	
	30
	20
	15
	5
	5
	5

	
	
	
	
	
	
	
	
	

	Commission (RM)
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Yearly
	
	
	3600
	2400
	1800
	600
	600
	600

	Monthly
	
	
	300
	200
	150
	50
	50
	50

	
	
	
	
	
	
	
	
	


The agent will need to refer to this schedule in order to figure out the commissions he would make and accordingly be able to keep his own record, up to a maximum of between five to eight years. Note that maximum amount of commissions are only payable if the participants fulfill all obligations as to the payment of the contribution. Hence the agent has to ensure that his participants should pay their contribution when due, either through the agents or other modes of payment.
 

With the creation of this schedule, TNSB has clearly spelt out the rights of the agents to receive his commission as well as the obligation on behalf of TNSB to honor it. It also provides a simple way to administer the commission records of each agent, especially with the aid of in-house developed software.

7. Financial Statement Analysis: Accounting standards for takaful companies

In Malaysia, there are no accounting standards to govern takaful business, as they are currently under construction by the Malaysian Accounting Standards Board (MASB). Nonetheless, takaful companies must follow the Accounting guidelines issued by Bank Negara Malaysia (BNM), comply with provisions of Companies Act 1965 and adheres with the Takaful Act 1984. The companies are also encourage to adopt the International Accounting Standards (IAS) issued by the International Accounting Standard Committee (IASC) and the Accounting Auditing and Governance for Islamic Financial Institutions developed by the Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI). Besides dealing with discrete accounting treatments, the standards and guidelines also provide requirements as to the general presentation and disclosure of the financial statements. 

7.2 Importance of Financial Statements

Public confidence on takaful companies depends largely on the information disseminated by the companies. Various stakeholders mostly rely on the annual financial reports to make informed decisions. Consequently, economic resources are redirected as the result of these combined decisions making. 

7.3 Analysis and Findings

Comparatives for financial statement analysis can be obtained either through time series analysis or cross sectional analysis. Comparison with the results of previous period of the same company is known as time series analysis while with the results of other firms as cross sectional analysis. Comparatives chosen for this study would be:

a. absolute increases and decreases for an item from one period to the next

b. percentage increases and decreases for an item from one period to the  next.

c. trend percentages

d. ratio analysis.

Points a and b are called horizontal analysis, which detects changes in a company’s performance and highlight trends. Point c is similar to horizontal analysis except that comparisons are made to a selected base year or period. It is useful for a multi years comparison of financial statements because changes and trends occurring through time are dislodge. Finally, point e describes relationship between different items in the financial statement as aid for future predictions.

Lewis and Pendrill have stated that a series of 5 years should be used. Reason is that a firm represented in the earlier years in a longer time series has little to do with the firm at the end of the period. This could be due to changes in the company’s environment over time with the result that performance, which was considered satisfactory in the past, might no longer be so.

Hence for the analysis, a period of 4 years from 1997 to 2000 was used.

Items derived from the annual reports and chosen for the horizontal analysis and trend percentages include the following.

Family and general takaful contributions

Total assets

Profit before zakah and tax

Total expenses.

8. Trend Analysis

8.1 Family Takaful Contributions

	
	
	
	
	
	Year Ended 31 Mar
	

	TNSB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	173,241,826 
	119,134,700 
	84,601,844 
	57,147,978 
	38,709,790 

	Changes in absolute amount
	54,107,126 
	34,532,856 
	27,453,866 
	18,438,188 
	  - 

	Changes in percentage
	45.42%
	40.82%
	48.04%
	47.63%
	  -   

	Trend Percentages
	
	303.15 
	208.47 
	148.04 
	100.00 
	


	
	
	
	
	
	Year Ended 30 Jun
	

	STMB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	143,035,458 
	116,085,572 
	99,684,112 
	65,835,023 
	48,603,360 

	Changes in absolute amount
	26,949,886 
	16,401,460 
	33,849,089 
	17,231,663 
	 - 

	Changes in percentage
	23.22%
	16.45%
	51.42%
	35.45%
	 -   

	Trend Percentages
	
	217.26 
	176.33 
	151.42 
	100.00 
	


It can be clearly seen from the tables that the contribution figures for both companies had increased on a yearly basis from 1997 onwards. The column that denotes changes from previous year in absolute amount contains only positive figures, indicating the yearly increase. By 2000, TNSB had accumulated more than 170 million ringgit of contributions. As for STMB, it had only reached the figure of RM143, 035,458 by the year 2000. This early comparison has already shown initial evidence that TNSB has performed better than STMB. Focusing only on the yearly gross contribution, by the year 1999, only 6 years after its establishment, it had already accumulated contributions in excess of STMB.

Analyzing further, looking from the column of changes from previous year in percentage term, the quantum of percentage changes in TNSB shows the increase in contribution was at a rate which was more stable than that of STMB. Apart from that the changes were also happening at a rate higher than STMB, with the exception of only one year, which was in 1998. In 1997, it was 47.63% (TNSB) against 35.45% (STMB). For 1999 and 2000, the percentage changes for TNSB were 40.82% and 45.42% respectively, as compared against very low rates of 16.45% and 23.22% of STMB. 

Trend percentages wise, at the end of accounting year 2000, TNSB index indicates a high figure of 303.15 points over the base year 1997. This was more than STMB’s index which stood below 300 points at 217.26 points. Similar result was obtained in the year 1999, where TNSB index had gone pass the 200 points level while STMB had not. 

It can be concluded that from the analysis for the variable of gross contribution of family takaful, TNSB had performed better than STMB and this could be attributed to the effectiveness of utilizing agents.

General Takaful Contributions

	
	
	
	
	
	Year Ended 31 Mar
	

	TNSB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	51,744,137 
	28,538,632 
	18,145,032 
	10,126,991 
	4,032,126 

	Changes in absolute amount
	23,205,505 
	10,393,600 
	8,018,041 
	6,094,865 
	 - 

	Changes in percentage
	81.31%
	57.28%
	79.17%
	151.16%
	 -   

	Trend Percentages
	
	510.95 
	281.81 
	179.17 
	100.00 
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	Year Ended 30 Jun
	

	STMB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	113,136,975 
	107,602,150 
	99,073,101 
	79,520,690 
	63,379,848 

	Changes in absolute amount
	5,534,825 
	8,529,049 
	19,552,411 
	16,140,842 
	  - 

	Changes in percentage
	5.14%
	8.61%
	24.59%
	25.47%
	  -   

	Trend Percentages
	
	142.27 
	135.31 
	124.59 
	100.00 
	


Again, in hindsight, both companies did well in managing to increase the level of contributions collected on a yearly basis. Note that the figures in the column of changes from previous year in absolute amount, reflects the statement above, by containing only positive figures. Nonetheless, more importantly that the changes in absolute amount, is the rate or quantum of these changes which took place. For that, the last two columns of respective tables, namely, the changes from previous year in percentage term and the trend percentages, will be scrutinized. 

From the former column, it is so obvious that the yearly increase in TNSB general contribution figures happened at a higher rate as compared to STMB. Taking an example, from 1999 to 2000, TNSB experienced an increase of 81.31% of contributions collected, as compared to a mere 5.14% experienced by STMB. If this trend continues, it will not be long before TNSB gross contribution figures for general takaful matches or even exceeds STMB’s. The trend percentages shows that as of accounting year 2000, TNSB index stood at 510.95 points over base year 1997, more than 4 times that of STMB. In fact the trend percentages for STMB seems to indicate that the collection of general takaful were stagnating or growing at a decelerating rate. By the end of accounting year 2000, which was 4 years later after the base year 1997, it had not even increased by 50 points.  

Again, the better performance of TNSB in this area could be contributed to the successful strategy of employing agents.

8.3 Total Assets

	
	
	
	
	
	Year Ended 31 Mar
	

	TNSB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	573,540,058 
	371,258,863 
	233,754,564 
	151,745,509 
	82,869,669 

	Changes in absolute amount
	202,281,195 
	137,504,299 
	82,009,055 
	68,875,840 
	  - 

	Changes in percentage
	54.49%
	58.82%
	54.04%
	83.11%
	  -   

	Trend Percentages
	
	377.96 
	244.66 
	154.04 
	100.00 
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	Year Ended 30 Jun
	

	STMB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	726,596,152 
	589,231,270 
	437,594,201 
	420,296,808 
	298,656,438 

	Changes in absolute amount
	137,364,882 
	151,637,069 
	17,297,393 
	121,640,370 
	  - 

	Changes in percentage
	23.31%
	34.65%
	4.12%
	40.73%
	  -   

	Trend Percentages
	
	172.88 
	140.19 
	104.12 
	100.00 
	


Due to the favorable results of TNSB in its performance in the collection of gross contribution analyzed previously, it is expected that it will do the same here. The figures obtain from the above tables confirm this expectation.

The rate of changes in total assets from previous year in percentage term is very much at the upper end of the scale for TNSB. For the year 1998, 1999 and 2000, it had achieved a stable percentage increase of a little over 50%. In the same corresponding periods, STMB experienced not only highly volatile changes of 4.12%, 34.65% and 23.31% respectively, but the changes were also happening at very low rates, far off from that achieved by TNSB.

The trend percentages also show the tremendous growth that TNSB was experiencing with regards to total assets. For three consecutive years after the base year 1997, i.e. from 1998 to 2000, TNSB’s total assets grew astoundingly, and by end of accounting year 2000, the index stood at 377.96 points. That was more than double of what STMB’s index had accomplished. Again, the trend percentages of STMB indicate that it was experiencing slow growth in its total assets base.

Profit before Zakah and Tax

	
	
	
	
	
	Year Ended 31 Mar
	

	TNSB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	16,758,301 
	12,865,717 
	4,518,602 
	6,310,156 
	5,905,755 

	Changes in absolute amount
	3,892,584 
	8,347,115 
	-1,791,554 
	404,401 
	  - 

	Changes in percentage
	30.26%
	184.73%
	-28.39%
	6.85%
	  -   

	Trend Percentages
	
	265.58 
	203.89 
	71.61 
	100.00 
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	Year Ended 30 Jun
	

	STMB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	13,619,265 
	24,215,010 
	7,057,348 
	18,421,705 
	12,031,980 

	Changes in absolute amount
	-10,595,745 
	17,157,662 
	-11,364,357 
	6,389,725 
	  - 

	Changes in percentage
	-43.76%
	243.12%
	-61.69%
	53.11%
	 -   

	Trend Percentages
	
	           73.93 
	         131.45 
	           38.31 
	         100.00 
	


The profit before zakah and tax is obtained after deducting non-takaful expenses from the amount attributable to the company, which was transferred to the profit and loss accounts. 

For TNSB, in 1998, the profits made were lower than in 1997 by RM1,791,554 or 28.39%. This was most probably due to the economic situation engulfing the nation at that point in time. Nonetheless, this 1998 performance was better than STMB which suffered a loss of more than 7 million ringgit in that same year, although it did make a very remarkable comeback to turnaround the loss in 1999. The year 1998 also marked the first time that TNSB had bested STMB in terms of profit before zakah and tax, since its inception in 1994. It continued to make profits in an upward trend and again its profits exceeded STMB’s profits for the second time in year 2000. STMB’s profits for 2000 decrease by nearly 44% from that achieved in 1999.

The trend percentages analysis proof that TNSB was again outperforming STMB. In just a short number of years, the quantum of changes in the profit before zakah and tax of TNSB breached the 250 points indicating a high growth in the company’s performance.

Total Expenses

	
	
	
	
	
	Year Ended 31 Mar
	

	TNSB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	103,067,715
	62,935,457 
	44,859,597 
	24,636,129 
	11,128,852 

	Changes in absolute amount
	40,132,258 
	18,075,860 
	20,223,468 
	13,507,277 
	 - 

	Changes in percentage
	63.77%
	40.29%
	82.09%
	121.37%
	 -   

	Trend Percentages
	
	418.36 
	255.46 
	182.09 
	100.00 
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	Year Ended 30 Jun
	

	STMB
	
	
	2000
	1999
	1998
	1997
	1996

	Gross Contribution
	
	 134,512,594 
	 104,502,683 
	   92,885,346 
	   66,642,814 
	   48,590,086 

	Changes in absolute amount
	30,009,911 
	11,617,337 
	26,242,532 
	18,052,728 
	  - 

	Changes in percentage
	28.72%
	12.51%
	39.38%
	37.15%
	  -   

	Trend Percentages
	
	201.84 
	156.81 
	139.38 
	100.00 
	


The total expenses consist of both the expenses relating to takaful and non-takaful funds, for which the analyses were done in the previous two sections. Both the companies’ expenses had been on the increase, as can be seen from the total expenses’ horizontal analysis and trend percentages columns respectively. It is interesting to note that although the total expenses of TNSB had always been lower in absolute amount than STMB, its growth were at a higher rate. For example, in 2000, TNSB total expenses amounted to RM103, 067,715 as compared to STMB RM134, 512,594 for a difference of over RM30 million ringgit, but at the same time, the changes from the 1999 figures in percentage term was over 60% for TNSB. This percentage change was 2 times over that of STMB, which experienced a 28.72% increase.

Nonetheless, this growth in total expenses of TNSB is surpassed or at least matched by the growth in the contributions collected, for both family and general takaful respectively. Consequently, this resulted in a high growth for the company’s profit before zakah and tax, which is the precursor
for company’s performance, and provided a link between the expenses, contributions collected and profit before zakah and tax. The more the expenses are incurred, the more contributions are collected, and the higher the profit before zakah and tax leading to a superior overall performance.

In contrast, it was shown earlier how STMB performance in the contributions collected and its profit before zakah and tax had weakened up to the point of being stagnant. This happens even when its total expenses are growing, albeit steadily. If this situation were to persist, STMB will not be in a position to competitively compete with TNSB in the long.

9. Financial Ratio Analysis

For the ratio analysis, the researcher has confined the study to two groups of ratios namely the profitability and the financial solvency ratios. The ratio analysis in this paper will apply the group of ratios used in the conventional insurance industry, with some appropriate modification for the purpose of suitability for the takaful industry. Reason for this is because there are no reports or studies that had tried upon comparing the performance of the takaful industry by using ratios.

The profitability group of ratios is made up of:

Premium Income to Total Assets, which is modified to Contribution Income to Total Assets;

Total Income to Total Assets;

Profit Before Tax to Total Assets, which is modified to Profit Before Zakah and Tax to Total Assets  and

Returns on Equity.

The financial (solvency) group of ratios include:

Investment Assets to Total Assets;

Liquid Current Assets to Total Assets;

Shareholders Funds (Equity) to Total Insurance Funds, which is modified to Shareholders Funds (Equity) to Total Takaful Funds;

Shareholders Funds (Equity) to Total Assets  and

Insurance Funds to Total Assets, which is modified to Takaful Funds to Total Assets.

The analyses and findings of the ratio analysis of the two companies follow.

9.1  Contribution Income to Total Assets

	
	
	
	
	

	Contribution to total assets
	
	

	
	
	
	TNSB
	STMB

	
	2000
	
	0.39
	0.35

	
	1999
	
	0.40
	0.38

	
	1998
	
	0.44
	0.45

	
	1997
	
	0.44
	0.35


This ratio indicates how much contribution was collected for every one ringgit of assets. Total contribution income or contribution revenue consists of both the gross takaful business’ contributions, namely the family and general takaful. Total assets of the companies were made up of current assets such as cash and bank balances, deposits with financial institutions, short term investments and debtors, investment assets with money bearing securities and fixed assets. 

Clearly seen from the tables, TNSB was slightly more profitable than STMB, using this particular profitability ratio. It has consistently outperformed STMB, with the exception of 1998, when both companies recorded similar ratio figures. As such, TNSB generated higher contribution per ringgit assets, indicating it has utilized its assets better. In other words, it has efficiently utilized the assets at its disposal. With a smaller assets base, how was that possible? The answer to this lies in the strategy of using agents against no agents. Because STMB does not have agents, it has to open many branches and takaful desks all over the country and expecting that potential participants would walk in. This resulted in its assets figures to escalate yearly. For instance, from the balance sheet 2000 and 1999 of STMB, its fixed assets were valued at RM128,024,119 and RM119,558,086 respectively. Its cash outflow from investing activities in the purchase of fixed assets for the 2 years were RM11,974,260 and RM13,506,662 respectively. In contrast, the balance sheet figure of TNSB for its fixed assets for the 2 years were RM5,430,253 for 2000 and RM4,851,403 for 1999. Its cash outflow from investing activities in the purchase of fixed assets were only RM2,392,888 for 2000 and RM2,725,258 for 1999.  These TNSB’s assets include the purchase of a limited number of office spaces to cater for the purpose of administering the agency systems, throughout the country. 

Unless and until STMB changes its policy, the situation above will continue or even turn for the worse. Remember that without agents, it has to continue with its annual high fixed assets investments or high expenses in the case of renting. It then has to also continue informing participants of its products and services (resulting in higher expenses due to advertisements, etc), and hope that participants will patronize the offices, for STMB to make a return.

The contribution income is vital for this industry. From this ratio and coupled with the horizontal analysis and trend percentages on family and general takaful contributions done earlier, TNSB was more profitable than STMB for the period chosen.

9.2 Total Income to Total Assets

	
	
	
	
	

	Total income to total assets
	
	

	
	
	
	TNSB
	STMB

	
	2000
	
	0.45
	0.38

	
	1999
	
	0.47
	0.44

	
	1998
	
	0.46
	0.46

	
	1997
	
	0.52
	0.41


The total income consists of total contribution income plus the income from investment of shareholders and takaful funds. 

The yearly figures of total income and total assets of TNSB were smaller than STMB. However, through this profitability ratio, again it reflected that TNSB was able to obtained consistently higher ratio. Although its annual total assets base was lower, it managed to generate relatively higher total income. This is true, because by having a higher annual increase of contributions, a fact highlighted in the horizontal analysis and trend percentages earlier, TNSB was able to invest more amount than what STMB could, which resulted in more investment income or at least matched STMB’s results on the average. This factor contributed to TNSB higher profitability ratio with regards to the total income to total assets ratio.

Profit before Zakah and Tax to Total Assets

	
	
	
	
	

	Profit before Zakah & Tax
	
	

	to Total Assets
	
	TNSB
	STMB

	
	2000
	
	0.03
	0.02

	
	1999
	
	0.03
	0.04

	
	1998
	
	0.02
	-0.02

	
	1997
	
	0.04
	0.04


This ratio indicates how much profit before zakah and tax was generated per one ringgit of assets. Looking at the table, both companies seemed to enjoy similar ratio figures. STMB suffered a negative ratio of –0.02 due to losses in 1998. 

The fact that TNSB had manage to keep up with STMB year in and year out, after only 7 years after its inception, which was less than half the number of years of STMB, proved that it was performing exceptionally well. It has utilized its smaller assets base efficiently to get the similar ratio performance. It must have something in its arsenal to be able to achieve this, something different from what STMB have or does not have.

And what can be more different than the agency system.  

Returns on Equity

	
	
	
	
	

	Returns on Equity
	
	
	

	
	
	
	TNSB
	STMB

	
	2000
	
	0.18
	0.10

	
	1999
	
	0.29
	0.20

	
	1998
	
	0.08
	-0.11

	
	1997
	
	0.14
	0.15


This ratio is derived by dividing the shareholders funds or equity with profit after zakah and tax.

From the tables, for the past 3 years, 1998 to 2000, the shareholders of TNSB could afford to be happy in knowing that their company was more profitable, where its ROE bested the ROE of STMB. In fact the ROE of TNSB has been closing the gap much earlier when in 1996, it was only 0.03 behind STMB. That year proved to be a turnaround year for TNSB after the negative ROE of (0.07) in 1995. STMB also suffered a negative ROE during the period examined, which was (0.11) in 1998 and also did well to turnaround a year later. In 1999 it managed to achieve ROE of 0.20, but it was still short of TNSB.

Investment Assets to Total Assets

	
	
	
	
	

	Investment to Total Assets
	
	
	

	
	
	TNSB
	STMB

	
	2000
	
	0.94
	0.33

	
	1999
	
	0.94
	0.35

	
	1998
	
	0.96
	0.29

	
	1997
	
	0.96
	0.41


This is the first ratio under the group of financial solvency ratios. A large portion of TNSB total assets was made up of its investments. The contributions collected provided the amount available for investments and with that the main purpose of TNSB, where contributions were concerned, was to invest them in money bearing securities. This trend started in 1997 whereby from that year onwards, the investment assets represented more than 90% of its total assets. Whereas TNSB investment assets had been on the rise, STMB was on the decline. In 1999, investment assets only represented 35% of total assets, while in 2000 it was only 33%. If investment assets constituted only a small percentage it will ultimately result in smaller returns of investment income in terms of total income and total assets base. Where were the rest of STMB total assets figures came from? The next subsection, when the liquid current assets to total assets ratio is evaluated, will shed some light on this question. 

Liquid Current Assets to Total Assets

	
	
	
	
	

	Liquid Current Assets to
	
	

	Total Assets
	
	TNSB
	STMB

	
	2000
	
	0.08
	0.49

	
	1999
	
	0.07
	0.45

	
	1998
	
	0.06
	0.46

	
	1997
	
	0.05
	0.52


Current assets consist of cash and bank balances, short-term investments that were readily convertible into cash and other debtors. Continuing from the previous analysis of investment assets to total assets ratio, it seems that the majority of STMB’s assets were made up of current assets.  The function of current assets among other things is to finance current liabilities. Does this means that STMB was more financially solvent than TNSB? 

The fact is, if the annual balance sheets of both companies were looked into, the current liabilities of STMB, especially to other creditors besides subsidiaries and associated companies, were consistently higher than TNSB. TNSB current liabilities were much smaller and mainly consist of outstanding claims and due for retakaful, the common expenses of the business, which STMB also incurred. Its other creditors’ amounts were smaller than these common expenses and even smaller than STMB, which ran into double-digit million ringgit. As such TNSB did not require its current assets to total assets ratio to be high, as compared to STMB because it did not have to finance high current liabilities. In that sense, TNSB is financially solvent.

Another important observation is that if both ratios, i.e. investment assets and liquid current assets to total assets, are summed up, it would not add up to 100% or 1. This is because the balance of percentage belongs to the fixed assets portion of the total assets. For example, in 2000 for STMB, if the liquid current assets ratio of 0.49 and investment assets ratio of 0.33 are added together, the result would be 0.82, leaving fixed assets ratio to be 0.18 or 18% of STMB total assets. The same calculation can be continued and consequently compared with TNSBs’. The results will show that STMB fixed assets ratios were larger and higher than TNSB.

The questions that need to be answered are why then STMB current liabilities were very high that it required the current assets to be high as well and why must it have such a high fixed assets ratio? By having high current and fixed assets, it deprived STMB from utilizing the contributions collected into long-term money bearing securities.

The answer to this question is that, unlike TNSB which main purpose for contributions collected were for investments in securities, STMB have many other purposes for them. Apart from investments, the contributions were needed to part finance its continuous expansion through the opening up of branches and takaful desks, either by purchasing them, which resulted in high fixed assets, or by renting office spaces, which resulted in high current liabilities, especially due to other creditors, which could be interpreted to include rental expenses among others.

All of these will not be necessary if agents were used, well at least not as high as the figures provided by STMB. TNSB did the same thing by using part of the contributions collected to acquire fixed assets but the amount involved was dwarfed by STMB figures.

It is true that equity investments by shareholders also provide the finances necessary for these expansions, but the equity figures compared to the takaful funds were very small. This is shown below in the ratio of shareholders funds to total funds (takaful + shareholders funds).

Shareholders Funds to Total Assets

	
	
	
	
	

	Shareholders Funds to 
	
	

	Total Funds
	
	TNSB
	STMB

	
	2000
	
	0.11
	0.17

	
	1999
	
	0.14
	0.20

	
	1998
	
	0.16
	0.24

	
	1997
	
	0.24
	0.27


Two further ratios namely, the shareholders funds to total assets ratio and the takaful funds to total assets ratio will give further evidenced to the extent of how much the assets of STMB depends to a significant extent on the contribution collected.

10. Conclusions

Both companies offered very similar products with very similar pricing, and operating in the same market, in fact targeting the same market segment of Malaysian Muslims. This leads to them having to compete in the same environment, facing up to the same political, economical, legal and social-cultural forces. Both companies have very similar organizational structure and operate in accordance to the rules and regulations of Islamic law derived from the pretext of Shari[ah. Each company’s Shari[ah Supervisory Council ensures that the activities of the companies comply with the Shari[ah requirements, activities that include investments in halal or permissible securities. Hence, the investment portfolios of both companies will mirror one another and include among others, investments in the green counters listed in KLSE, Islamic bonds market and Government Islamic Investments (GII).  

Yet, even with so many similarities between them, when it comes to performance and consequently profitability of the companies, they differ considerably. Results from the analysis have shown that on the overall, TNSB had outperformed STMB in almost all areas that were subjected to comparisons. It had demonstrated a high sustainable growth in the period chosen. This was in stark contrast to STMB where growth in the same areas was rather stagnant.  

The better performance of TNSB could be attributed to its ability to leverage its internal strengths in order to be more competitively advantage. Since the external opportunities and threats facing both companies are the same, it is obvious that differences in internal operations could be the main reason. Again, internally, the structure of the organizations for both companies does not differ exceptionally. What could be this difference that lead to such diversity in performances? The answer lies in the strategy of procuring and soliciting contributions from participants – the strategy of utilizing agents against the strategy of opening up branches and takaful desks in order to reach the participants. 
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Source: Branches and Takaful Desk Administration Department, STMB.
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PAGE  
532

